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AMENDED AND RESTATED CERTIFICATE OF FORMATION
OF

AZZ INC.

Pursuant to Section 21.056 of the Texas Business Organizations Code (the “Code™), the undersigned corporation hereby
amends and restates its Articles of Incorporation and all amendments thereto that are in effect to date, as follows:

L.

The name of the corporation is AZZ incorporated (the “Corporation”™). The original Articles of Incorporation (the
“Articles”) of the Corporation were filed with the Secretary of State of Texas on March 29, 1956.

This Amended and Restated Certificate of Formation (“Certificate”™) accurately states the text of the Articles being
restated and all amendments thereto that are in effect to date, as further amended by this Certificate. This Certificate
does not contain any other change in the Articles being hereby amended and restated except for the information
permitted to be omitted under Section 3.059(b) of the Code.

Each new amendment to the Articles has been made in accordance with the provisions of the Code. This Certificate and
the amendments to the Articles have been approved in the manner required by the Code and by the governing documents
of the Corpotation. This Certificate and the amendments to the Articles were duly adopted by the affirmative vote of
two-thirds (2/3) of the shareholders of the Corporation at the 2022 annual meeting of sharcholders effective [+], 2022,
As of [May <], 2022, there were [] shares outstanding and entitled to vote.

The Articles of the Corporation are amended by this Certificate as follows:

a)  Anticle IV is amended to add a second class of shares, the 6.0% Series A Convertible Preferred Stock, as described
further in Article IV,

b) The Certificate of Designations, Preferences, Rights and Limitations of the 6.0% Series A Convertible Preferred
Stock is attached hereto as Exhibit A,

c) Article VI and is amended to reflect the current Board of Directors and the names and addresses of the persons
who currently are serving as directors.

The Articles of the Corporation and all amendments and supplements thereto are hereby replaced and superseded in
their entirety by the following Amended and Restated Ceriificate of Formation.

ARTICLEI

The name of the corporation is AZZ Inc.

ARTICLE II

The period of its duration is perpetual.

ARTICLE Il

The purpose of the corporation is to engage in any lawful act or activity for which a corporation may be organized under the
Texas Business Organizations Code.

ARTICLEIV

The aggregate number of shares which the corporation shall have authority to issue shall be One Hundred Million
{100,000,000) of the par value of One Dollar ($1.00) each of common stock, and Two Hundred and Forty Thousand (240,000)
shares of the par value of One Dollar ($1.00) each of 6.0% Series A Convertible Preferred Stock (the “Series 4 Preferred Stock”),
with such terms and conditions as set forth in the Certificate of Designations, Preferences, Rights and Limitations of 6.0% Series
A Convertible Preferred Stock attached hereto as Exhibit A (the “Series A Certificate of Designation”™).

ARTICLEV

The post office address of its registered office is 1999 Bryan St., Ste. 900, Dallas, Texas 75201, and the name of its registered
agent at such address is CT Corporation System.



The number of directors constituting the Board of Directors is up to twelve (12), and the names and addresses of the persons
who currently are serving as directors are:

NAME ADDRESS

Daniel E. Berce

ARTICLE VI

One Museum Place, 3100 W. 7 Street, Suite 500
Fort Worth, Texas 76107

Paul Eisman

One Museum Place, 3100 W. 7% Street, Suite 500
Fort Worth, Texas 76107

Daniel R. Fechan

One Museum Place, 3100 W. 7% Street, Suite 500
Fort Worth, Texas 76107

Thomas E. Ferguson

One Museum Place, 3100 W. 7" Street, Suite 500
Fort Worth, Texas 76107

Clive A. Grannum

One Museum Place, 3100 W. 7% Street, Suite 500
Fort Worth, Texas 76107

Carol R. Jackson

One Museum Place, 3100 W. 7% Street, Suite 500
Fort Worth, Texas 76107

David M. Kaden

One Museumn Place, 3100 W. 71 Street, Suite 500
Fort Worth, Texas 76107

Venita McCellon-Allen

One Museurn Place, 3100 W. 7t Street, Suite 500
Fort Worth, Texas 76107

Ed McGough

One Museum Place, 3100 W. 7 Street, Suite 500
Fort Worth, Texas 76107

Steven Purvis

One Museum Place, 3100 W. 7t Street, Suite 500
Fort Worth, Texas 76107

ARTICLE VII

No sharcholder or other person shall have any pre-emptive rights whatsoever.

ARTICLE VIII

The shareholders of the corporation shall not be entitled to cumulate their votes in the election of Directors.



ARTICLE IX

To the fullest extent permitted by applicable law, no director of this corporation shall be liable to this corporation, or its
shareholders, for monetary damages for an act or omission in such director's capacity as a ditector of this corporation, except that
this provision does not eliminate or limit the liability of a director of this corporation for:

1. abreach of such director's duty of loyalty to this corporation or its shareholders;
2.  anact or omission not in good faith or that involves intentional misconduct or a knowing violation of the law,

3. atransaction from which such director received an improper benefit, whether or not the benefit resulted from an action
taken within the scope of such director's office;

4.  an act or omission for which the liability of such director is expressly provided for by statute; or

5. an act related to an unlawful stock repurchase or payment of a dividend.

The foregoing provisions shall not eliminate or limit the liability of a director for any act or omission accurring prior to the
addition of this Article to the corporation's Certificate of Formation. Any repeal or amendment of thig Article by the shareholders
of this corporation shall be prospective only, and shall not adversely affect any limitation on the personal liability of a ditector of
this corporation existing at the time of such repeal or amendment. In addition to the circumstances in which a director of this
cotporation is not personally liable as set forth in the foregoing provisions, a director shall not be liable to the fullest extent permitted
by any amendment to the Texas Business Organization Code hereafter enacted that further limits the liability of a director.

ARTICLEX

The corporation shall indemnify to the full extent permitted by law any person who is made or threatened to be made a
defendant or respondent in any action, suit or proceeding, whether civil, criminal, administrative, arbitrative or investigative, or in
any appeal in such an action, suit or proceeding, by reason of the fact that he or she is or was a director, advisory director or officer
of the corporation or of any other company at the request of the corporation or is or was serving at the corporation's request as an
officet, managing partner or in any other position of authority in the operation of a partnership, limited parmership or joint venture
in which the corporation has or had a substantial direct or indirect interest (collectively refetred to hereinafter as “Indemnified
Persons™), against all expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably
incurred by such Indemnified Persons in connection with any such action, suit or proceeding. The corporation shall advance, pay
and reimburse (as applicable) expenses to Indemnified Persons to the full extent permitted by law. The corporation may, to the
extent permitted by law, purchase and maintain inswrance, create a trust fund, establish any form of self- insurance, secure its
indemnity obligation by grant of a security interest or other licn on the assets of the corporation, establish a letter of credit, guaranty
or surety arrangement, or other arangement on behalf of Indemnified Persons against any liability asserted against such persons in
their capacities as described above, whether or not the corporation would have the power to indemnify such Indemnified Persons
against such liability, No amendment to or rescission of this Asticle shall affect the rights of any of the Indemnified Persons to
indemnification or the advancement, payment or reimbursement of expenses required by this article growing out of any act,
fransaction, event or circumstance which occurred before such amendment or rescission.

Dated: July 12, 2022 AZZ INC.

o Jnd ]

Tara D. Mackey, Secretary
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Submit in duplicate to: S I the Oflﬁce of the
Secretatry of State ecretary of State of Texas

P.0. Box 13697 e ,
Austin, TX 78711-3697 Certificate of Correction MAY 15 2023
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Entity Information
1. The name-of the filing entity iis:

AZZ Inc.

State'the name of the entity as currently.shown in the records of the secretary of state. If the certificate.of correction
corrects the name ofthe entity, state thepresent name and not thename as'it will be corrected.

The file number issued to the filing -entity ‘by the secretary of state is: 13190700

Filing Instrument to.be Corrected

2. The filing instrument to be correctedis = Amended and Restated Certificate of Formation of AZZ
Inc..

The date the filing instrument was filed with the secretary of state: 07/12/2022

mm/ddAyyy

Identification of Errors and Corrections
(Indicate the errors that have been' made by checking the appropriate boxorboxes; then provide the correctedtext.)

[ The entity name is inaccurate or erroneously stated. The corrected entity name is:

[] The registered-agent name is inaccurate-or erroneously stated. The corrected registered agent
‘name is:
Corrected Registered A gent
(Complete either A or B, butnotboth.)

A. The registered agent is' an organization (cannot be entity namedabove).by the name of:

OR

B. The registered agent is an individual resident of the state whose name is:

First Middle Last Name Suffix

r

The person eXeciiting this certlf' cate of correction affirms that the registered: ‘agent, whose: name is
being corrected by this certificate, consented to serve as registered agent - at the ttlme thé ﬁlmg

i RECEIVED . o

MAY 15 2023
Secretary of State



instrument being corrected took effect.
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(O The registered office address is inacciirate or erroneously stated: The corrected registered office
address is:.
Corrected Registered Office A ddress:

X

Street Address (No P.O. Box) City State  Zip Code

D_ The purpose of the entity is inaccurate or erroneously stated. The purpose is corrected to read as
follows:

[3 The period of duration of the entity is: inaccurate or erroneously stated.
The period of duration is corrected to read as follows:

Identification of Other Errors and Corrections
(Indicate the other érrors and corrections that have beeni made by checking and completing the appropriateboxorboxes.).

X Other errors and corrections. The-following indccuracies-and errors in. the filing instrument are.
corrected.as follows:

XI Add  Each of the following provisions was omitted and should be added to the ﬁhng instrument.
.The identification or reference of each added provision -and the full text of the provision is set forth
 below.

'Exhibit A, as attached hereto, was erroneously omitted when the Amended and Restated Certificate of

‘Formation of AZZ Inc. was filed on July 12, 2022 and should be added to the filing ‘instrument as an
| exhibit.

to-be corrected. The full text.of eachcorrected provision is:set forth below:

| Paragraph 3 of the Amended and Restated'Certificate of Formation of AZZ Inc. contains inaccuracies
| and should be corrected as:follows:

3 Each new.amendment to the Articles has been made in accordance with the provisions of the
by the Code and by the governing documents. of the Corporation. This Certificate and the.amendmerits

Corporation at the 2022 annual meeting of shareholders effective hily 12, 2022. As of May 13,2022,
there were 24,732,809 shares outstanding and entitled to vote:

(X Alter The following identified provisions of the filing instrument contain inaccuracies or errors |.

Code. This Certificate and the amendments to the Articles have been approved in the manner required |

to the Articles were:duly adopted by the affirmative vote of two-thirds- (2/3) of the shareholders -of the |

L] Delete Eachofthe provisions identified below was included in. error and should: be deleted.

Form 403 6




LI Defective Execution The ﬁliﬁg mstrument was defectively or erroneously signed, sealed,
acknowledged or verified.  Attached is a correctly signed, .sealed, acknowledged or verified
instrument.

Statement Regarding Correction

The filing instrurent identified in this certificate was an inaccurate record of the event or transaction
evidenced in the instrument, contained an inaccurate or erroneous statement, or was defectively or
erroneously signed, sealed, acknowledged or verified. This certificate of correction is submitted for
the purpose of correcting the filing instrument.

Correction to Merger, Conversion orExchange
The filing instrument identified in this certificate of correction is a merger, conversion or other

instrument involving multiple entities. The name and' file number: of each entity that was a party to
the transaction is-set forth below, (Ifthe space provided is not sufficient, include information as an attachment to'this form.):

Entity name 8OS file number

Entity name SOS file number

Effectiveness of Filing

After the secretary of state files the certificate of correction, the filing instrument is considered to have
been corrected on the date the filing instrument was originally filed except as to persons adversely
affected. As to persons adversely affected by the correction, the filing instrument is considered to
have been.corrected on the date the certificate of correction is filed by the secretary of state.

Execution

The undersigned signs this document subject to the penalties imposed by law for the. submission of a
materially false or fraudulent instrument ‘and certifies under penalty of perjury that the undersigned is
authorized under the provisions of law governing the entity to execute the filing nstrument.

Date: May 15, 2023

By: AZZInc.

i) Metsy

-Signature of authorized pdrsbn
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Tara D. Mackey, Chief Legal Officer and Secretary

Printed or typed name of authorized person (see'instructions)

Form 403 8



EXHIBIT A

CERTIFICATE OF DESIG'NATI_O,NS;:PREFE-RENCES', RIGHTS AND LIMITATIONS
OF THE 6.0% SERIES A CONVERTIBLE PREFERRED STOCK



Certificate of Designations, Preferences, Rights and Limitations of
6.0% Series A Convertible Preferred Stbck
of
AZZ Inc.
{Texas Secretary of State File Number 13190700)

Pursuant to Sections 21.155 and 21.156 of
the Texas Business Organizations Code
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‘Certificate of Designations
6.0% Series: A Convertible Preferred Stock

On May 13, 2022, the Board of Directors of AZZ Inc., a Texas cotporation (the
“Company”), adopted the following resolution designating.and creatmg, out of the:authorized and
unissued shares of preferred stock of the: Company, 240;000 authorized shares of a series -of
preferred stock of the Company titled the “6:0% Series A Convertible Preferred Stock™ in
accordance -with the:provisions of Sections 21.155 and 21.156-of the Texas Business: Orgamzatlons
Code and:all necessary action on the part of the:Company:

RESOLVED that, pursuant to the -authority of the Board of Directors pursuant to the
Certificate of Formation, the Bylaws and applicable law, a series of preferred stock of the
Company titled the*6.0% Series A Convertible Preferred Stock,” and having a par value:of $1.00
‘per share and an initial number of authorized shares equal to two hundred and forty thousand
(240,000), is hereby designated and created out of the authorized and unissiied shares of preferred
stock of the Company, which series has the rights, designations, preferences, voting powers and
other provisions set forth below:

Section 1. DEFINITIONS,

“Affiliate” of any Person means any Person, directly or indirectly, Controlling, Controlled
by or under common: Control with such Person; provided, however, that (i) the Company and its-
Subsidiaries, on the one hand, and. .any Purchaser Party or any ofits Affiliates; on the other hand;
shall not be deemed to be Affiliates, (ii) “portfolio-companies” (as such term is customarily used
among institutional. investors) in which any Purchaser Party or any of its Affiliates has -an
investment (whether as debt or equity) shall not be deemed an Affiliate:of such Purchaser Party
and (iii) the Excluded Sponsor Parties shall not be deemed to be Affiliates of any Purchaser Party,
the Company or any of the Company’s-Subsidiaries.

“Board of Directors” means the Company’s board! of directors or a committee of such
board duly authorized toact with the authority of such board.

“Business Day” means any day other than a Saturday, a Sunday or'any day on which the
Federal Reserve Baiik of New York is authorized or required by law or executive order to-close or
be:closed.

“Bylaws” means the Amended and Restated Bylaws of the Company, as amended and
restated on October 8, 2021, as the-same may be further amended-or restated.

“Capital Stock” of any Person means any andiall:shares of| interests in, rights to purchase,
warrants or options for, participations in, or other equivalentsof,.ineach-case; however designated,
the equity of such Person; but excluding any debt securities convertible into such equity.

“Certificate” means a Physical Certificate or:an Electronic:Certificate.

“Certificate of Designations” means this Certificate of Designations, as amended from
timeito'time.



“Certificate of Formation” means the Company’s- Amended and Restated Certificate of
Formation, as the same has been:and may be further amended or restated.

“Close of Business” means 5:00 p.m., New York City time.

“Common Stock” means the common stock, $1.00 par value per share, of the Company,
subject to Section 10(i).

“Common Stock Change Event” has the meaning set forth in Section 10(i)(i).

“Common Stock Mandatory Conversion Conditions” will be satisfied with respect to a-
Mandatory Conversion. if;

(a) the. offer and sale of such share of Common. Stock by such Holder are
registered pursuant to an effective registration statement under the Securities Act and such
registration statément is; at the time of such determination, reasonably expected by the
Company to remain effective and usable, by the Holder to sell such share of Common
Stock, continuously during:the period from, and including, the date the related Mandatory
Conversion Notice is sent to, and'including, the one (1) year anniversary:after the-date such
share of Common Stock is issued;

(b)  each share of Common Stock referred to'in clause (a) above (i) will, when
issued and when sold or otherwise transferred pursuant to the registration statement
referred to in such clause (a) (1) be admitted for book-entry settlement through The
Depository Trust Company with an “unrestricted” CUSIP number; and (2) unless sold to
the Company or an Affiliate:of the Company, not be evidenced by any Certificate that bears
a legend referring to transfer restrictions under the Securities Act or otherisecurities laws;
and (ii} will, when issued, be listed-and admitted for trading, without suspension or material
limitation on trading, on:any of The New York Stock Exchange, The NYSE American, The
NASDAQ Capital Market, The NASDAQ Global Market or The NASDAQ Global Select
Market (or-any of their respective successors);

(c) (1) the:Company has not received any written threat or notice of delisting or
suspension by the applicable exchange referred to in clause (b)(ii) above with:a reasonable
prospect of delisting, after giving-effect to-all-applicable notice and appeal periods;.and (ii)
no such delisting or suspension ‘is reasonably likely to occur or is pending based on the
Company falling below the minimum listing maintenance requirements of such exchange;
and

(d) the conversion of all shares of Convertible Preferred Stock pursuant to.such
Mandatory Conversion would not be limited or otherwise restricted by Section 10(h) or
Section 11(d).

“Common:Stock Participating Dividend” has the meaning set forth in Section:5(c)(i).

“Company” has the meaning set forth in the preliminary paragraph hereto,

“Consolidated EBITDA” has the meaning set forth in-the Credit Agreement.
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“Consolidated Indebtedness” has the meaning set forth in the Credit Agreement.

“Continuing.Share Reserve Requirement” means, as.of any time, -a nurmiber of shares of
Common Stock equal'to the product of (a) two (2); and:(b) the number of shares of Common Stock
that would be issuable (without regard to Section 10¢h):or Section 11(d)) upon conversion of all
Convertible Preferred Stock outstanding as of such time (assuming such conversnon occlirred -as
of such time).

“Control” (including ‘its correlative meanings “under common Control with” and
“Controlled by”) means, with respect to any Person, the possession, directly or indirectly, of the
power to direct or cause the direction of the- management or policies of such Person, whether
through ownership of securities.or:partnership-or other interests, by contract or otherwise.

“Conversion Agent” has.the meaning set forth in Section 3(f)(i):

“Conversion Consideration” means, with respect to- the conversion of any Convertible
Preferred Stock, the type and amount of consideration payable ‘to settle such conversion,
determined in accordance with Section 10,

“Conversion Date” means:an Optional Conversion Date-or a:Mandatory Conversion Date.

“Conversion Price” initially means. $58.30 per share of Common Stock; provided,
however, that'the Conversion Price is subject to adjustment pursuant to Sections 10(f) and 10(g).
Each reference in this Certificate of Designations to the Conversion Price as of a particular date
without setting forth -a particular time on such date will be: deemed to be a reference to the
Conversion Price immediately before the Close of Business on such date.

“Conversion Share” means any share of Common Stock issued or issuable -upon
conversion of -any Convertible Preferred: Stock.

“Conversion Share Cap” means, as of any Conversion Date, a number of shares of
Common Stock equal to 19.9995% of the:number of shares of Common Stock outstanding as of
May 13, 2022 minus the aggregate number of shares of Common Stock previously issued in
settlement of conversions:of the Convertible Preferred Stock. The.Conversion Share Cap will be
adjusted dt the same time-and in the same manner as the Conversion Price as provided in Sections
10(f) and 10(g).

“Convertible Notes” means the $240;000;000 in aggregate. principal amount of the
Company’s 6.00% Convertible Subordinated Notes due 2030, issued pursuant to that certain
Indenture, entered: into as of the Initial Issue Date, by and between the Company and the trustee
named therein.

“Convertible Preferred:Stock” has the meaning set forth in Section 3(a)

“Credit Agreement” means-that certain Credit Agreement by and between the Company,
the lenders from time to time party thereto, the L/C Issuers from time to time party thereto and
Citibank, N.A., as-administrative agerit and collateral agent, dated as of May 13, 2022, as.it may
be amended, supplemented or otherwise modified from time:to time,
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“Default Accrued Dividends” mean all Default :Dividend Accruals which have been
added to the Liquidation Preference pursuant to Section S(b) to the extent not paid pursuant to
Section 5.1(d) prior to the time of determination.

“Default Dividend Accrual” has the meaning set forth in Section 5(b).

“Default Dividend: Rate” means; with respect to the Convertible Preferred Stock, as of
any time of determination, the then-applicable Regular Dividend Rate: plus-200 basis points (i.e.
adding two percentagespoints to the then-applicable Regular Dividend Rate),

“Deficﬁt_Shares” has the meaning set forth in Section 10(h)(i)(1).

“Distributed Entity” means any Subsidiary of the-Company distributed in a Distribution
Transaction.

“Distribution Transaction” means any transaction by which an Affiliate or Subsidiary of
the:Company ceases to be-an Affiliate-or Subsidiary of the Company by reason of the-distribution
of :such Affiliate’s or Subsidiary’s- equity securities to holders of Common Stock, whether by
means of a spin-off, split-off, redemption, reclassification, exchange, stock dividend, share
distribution, rights offering or:similar transaction.

“Distribution. Transaction Valuation Period” has the meaning set forth in Section

10(H)(i)(3)(B).
“Dividend” means any Regular Dividend or Participating Dividend.

“Dividend Junior Securities” means any equity securities issued by the Company, the
terms of which would result in such securities ranking junior to the Convertible Preferred Stock
with respect-to the.payment of dividends (without regard to whether or not dividends accumulate
cuimiilatively). Dividend Junior Securities- includes the Common Stock. For the avoidance of

doubt, Dividend Junior Securities will not include any secrities of the Company’s Subsidiaries.

“Dividend Parity Securities” means-any equity securities issued by the Company (other
than the Convertible-Preferred Stock), the terms of which would result in such securities ranking
equally with the Convertible Preferred Stock with respect to the payment of dividends (without
regard to whether or not dividends accumulate cumulatively): For the avoidance of doubt,
Dividend Parity Securities will not include-any securities-of the Company’s Subsidiaries.

“Dividend Payment Date” means-each Regular Dividend Payment Date with respect to-a
Regular Dividend and each date on which any declared Participating Dividend is scheduled to be
paid on the Convertible Preferred Stock with respect to a Participating Dividend.

“Dividend Senior Securities” means: any equity securities issued by the Company, the
terms of which would result in such.securities ranking senior to the Convertible Preferred Stock
with respect to the payment of dividends (withoiit regard to whether or not dividends accumulate
cumuiatively). For the:-avoidance: of doubt, Dividend: Senior Securities will not include any
sécurities of the-Company’s Subsidiaries.



“Electronic Certificate” means any electronic book entry maintained by the Transfer
Agent that evidences any share(s) of Convertible Preferred Stock.

“Eguity Treatment Limitation” has the meaning set forth in Section 10(h)(i)(1).

“Ex-Dividend Date” means, with respect to an issuance, dividend or distribution on the
Common'Stock, the first date on which shares of Common Stock trade on the applicable exchange
oriin the applicable market, regular way, without the right to receive such. issuance, dividend or
distribution (including pursuant to due bills or similar arrangements required by the relevant stock
exchange). For the avoidance of doubt, any alternative trading convention on the applicable
exchange or'market in respect of the Common Stock under a separate ticker symbol or CUSIP
- number will not be:considered “regular way” for this purpose.

“Exchange Act” means the U.S. Securities Exchange Act of 1934, as amended.

“Exchange Preferred Stock” means a series of convertible preferred stock issued by the
Company and having terms, conditions, designations, dividend rights, voting powers, rights on
liquidation and other preferences and relative, participating, optional or other:special rights, and
qualifications, limitations or restrictions thereof that are identical, or as nearly so as is practicable
inthe good faith judgment of the Board of Directors, to those of the Convertible Preferred Stock,
except that the Liquidation Preference and the Conversion Price thereof will be determined as
provided herein.

“Excluded Sponsor Parties” means Blackstone Inc. or any of its Affiliates, other than the.
Purchaser Parties, ‘in their businesses distinct from the Tactical Opportunities business of 'such
Persons.

“Expiration Date” has the meaning set forth in Section 10(f)(i)(4).
“Expiration Time" has the-meaning set forth in Section 10(f)(i)(4)..
“Final Fundamental Change Notice” has the meaning set forth in Section S(ﬁ.

“Fundamental Change” means any of the following events, whether in a single
transaction or:a series of related transactions:

(a) a “person” or *“group” (within the- meaning: of Section 13(d) and 14(d) of
the Exchange Act), other than the Company or its Wholly Owned Subsidiaries, or their
respective employee benefit plans, files (or is required to file) any report with the SEC
indicating:that.such person or group, has become the direct or indirect “beneficial-owner”
(as defined below) of shares of the Common Stock representing more than fifty percent
{50%).of the voting power of all.of the Company’s:Common Stock in a transaction or series
of related transactions;:

P

(b) the consummation of (i) any sale, lease or other transfer, in one transaction
or a series of transactions, of all or substantially all of the assets of the Company and its
Subsidiaries, taken as a whole, to any Person: other than one of the Company’s Wholly
‘Owned Subsidiaries; or (ii) any transaction or series of related transactions in connéction
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with which (whether by means of merger, consolidation, share exchange, combination,
reclassification, recapltallzatlon acquisition, liquidation or otherwise) a majority of the
Common Stock is exchanged for, converted into, acquired for, or constitutes solely the
right to receive, other securities, cash or other property; provided, however, that any
‘merger, consolidation, share exchange, combination, reclassification.or recapitalization-of
the Company pursuant to which the Persons that directly or mdlrectIy “beneficially owned”
(as defined below) all classes of the Company’s common equity immediately before such
transaction directly or indirectly “beneficially own,” immediately after such transaction,
more than fifty percent (50%) of all classes of common equity of the. -surviving, continuing
or acquiring company, as applicable, or the parent thereof, in substantially the same
proportions vis-a-vis each other as immediately before such transaction, will be deemed
not to.be a Fundamental Change pursuant to:this clause (b); or

(c) neither shares of Common Stock nor shares of any other Capital Stock into
which the Convertible Preferred Stock is convertible are listed for trading on any United
States national securities.exchange or all such shares cease to be traded in. contemplation
of-a de-listing (other:than as:a result of a transaction described in clause (b) above); or

(d)  the adoption of a plan relating to the liquidation or dissolution of the
Company; or

(e)  the Company becomes the subject of a bankruptcy or insolvency
proceeding, or has had a receiver; conservator, trustee, administrator, custodian, assignee
for:the benefit of creditors or similar Person charged with the reorganization or‘liquidation
of its business appointed for it, or has taken. any action for the purpose: of effectmg, in
furtherance of, or ‘indicating its consent to, approval of, or acquiescence in, -any such
proceeding or appointment.

For:the purposes-of this definition, whether a Person is-a “beneficial owner”, whether shares:are
“beneficially owned”, and percentage beneficial ownership, will be determined in accordance -
with Rules 13d-3 and 13d-5 under the Exchange. Act.

“Fundamental Change Repurchase Date” means the date fixed, pursuant to Section 8(c),
for the:repurchase of any Convertible-Preferred Stock by the Company pursuant.to a Repurchase
Upon Fundamiental Change.

“Fundamental Change Repurchase Notice” means a notice (including a notice
substantially in the form of the “Fundamental Change Repurchase Notice” set forth in Exkibit A)
containing the information, or otherwise complying With the reqiirements, set forth in Section
8(g)(i) and Section 8(g)(ii).

“Fundamental Change:Repurchase:Price” means-the:cash price payableby the'Company
to repurchase any share of Convertible Preferred Stock upon its Repiirchase Upon ‘Fundamental
Change, calculated pursuant to Section. 8(d).

“Fundamental Change Repurchase Right” has-the meaning set forth in Section 8(a).

“Holder” means a;person in whose name any Convertible Preferred Stock is registered on
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the Registrar’s:books.
“Indebtedness” has the meaning set forth in the Credit Agreement.
“Initial Issue Date” means May 13, 2022.
“Initial Fundamental Change Notice” has the meaning set forth in Section 8(e).

“Initial Liquidation Preference” means one thousand dollars (31,000.00). per share of
Convertible Preferred Stock.

“Initial Share Reserve Requirement” means a number of shares of Common Stock equal;
to the product of (a) two (2); and (b) the:number of.shares.of Common Stock that would be issuable-
(without'regard to Section 10(h) or Section 11(d)) upon conversion of all Convertible Preferred
Stock outstanding as of the Initial Issue Date (assuming such conversion occurred on the Initial
Issue Date).

“Last Reported Sale Price” of the Common Stock for any Trading Day means the closing
sale price per share (or,if no'closing sale price is reported, the average of the last bid price and the
last ask-price per share or, if more than.one in either case, the-average of the average:last bid prices
and'the-average last-ask prices per share) of the Common Stock on such Trading Day-as reported
in composite transactions for the principal U.S. national or regional securities-exchange on which
the: Common Stock is then listed. If the. Common:Stock is not listed on a U.S, national or regional
securities-exchange-on such Trading Day, then the Last Reported Sale Price will be the last quoted
bid price per share of Common Stock on such Trading Day in the over-the-counter market as
reported by OTC Markets Group Inc. or a similar organization. If the Common Stock is not so
quoted on such Trading Day, then the Last Reported Sale Price will be the average of the mid-
point of the last bid price-and the last ask price per share-of Common Stock on such Trading Day
from a nationally recognized independent investment banking firm the Company selects.

“Liquidation Event” has the meaning set forth in Section:6(a).

“Liquidation Junior Securities” means any equity securities issued by the Company, the
terms.of which would result in such securities ranking junior to the Convertible Preferred Stock
with respect to the distribution of assets upon the Company’s liquidation, dissolution or winding
up. Liquidation Junior ‘Securities includes the Common Stock. For the -avoidance of doubt,
Liquidation Junior Securities will:not include any securities of the:Company’s Subsidiaries.

“Liquidation Parity Securities” means any equity securities issued by the Company
{(other than the Convertible Preferred Stock), the terms of which would result in such securities
ranking equally with the.-Convertible Preferred Stock with respect to-the:distribution of assets upon
the Company’s liquidation, dissolution or winding up. For the avoidance of doubt, Liquidation
Parity Securities will include any Mirror Preferred Stock issued in accordance with the terms
hereof, but does.not include any securities of the Company’s Subsidiaries.

“Liquidation Preference” means, with respect to the: Convertible Preferred Stock, an

amount initially equal to the Initial Liquidation Preference per share of Convertible Preferred
Stock; provided, however, that the Liquidation Preference is subject to adjustment ‘pursuant to
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‘Section-5(b).

“Liquidation Senior Securities” means any equity securities’issued by the Company, the
terms of which would result in such securities ranking senior to the Convertible Preferred Stock
with respect to the distribution of assets upon the Company’s liquidation, dissolution or winding
up. For the avoidance of doubt, Liquidation Senior Securities will not include any securitiesof the.
Company’s-Subsidiaries.

“Majority Holders” has the meaning set forth in Section 10(f)(iv)(1).
“Mandatory Conversion” has the meaning set forth in Section 10(c)(i).

“Mandatory Conversion Date” means a Conversion Date designated with respect-to.any
Convertible Preferred Stock pursuant to Section 10(c)(i) and: 10(c)(iii).

“Mandatory Conversion Notice” has the meaning:set forth in Section 10(¢)(iv).

“Mandatory Conversion Notice Date” means, with respect to a Mandatory Conversion,
the date on which the Company sends the Mandatory Conversion Notice for such Mandatory
Conversion pursuant to Section 10(c)(iv).

“Mandatory Conversion Right” has-the meaning set forth in Seetion 10(c)(i).

“Market Capitalization” means an amount equal to (a) the total number of issued and
outstanding shares of Common Stock on the date on which the relevant transaction is
consummated pursuant to Section 9(a)(6) muitiplied by (b) (i) the arithmetic mean of the Last
Reported Sale Price-of the Common Stock for the twenty (20) consecutive Trading Days ending
on, and including, the Trading Day immediately before the date on which the relevant transaction
isconsummated or (ii):at the election of the Company, the Last Reported Sale Price of the Common
Stock forthe date on which the definitive agreement for the.relevant.transaction is executed.

“Market Disruption Event” means, with respect to any date, the.occurrence or existence,
during the one-half hour period ending at the :scheduled' close of trading on such date on the
principal U.S. national or regional securities exchange or other market on which the Common
Stock islisted for trading or trades; of any material suspension or limitation imposed on trading
(by reason of movements in price exceeding limits permitted by the relevant exchange or
otherwise) in the Common Stock or in any options contracts or futures contracts relating to the
Common Stock.

“Mirror Preferred Stock” means a series of convertible preferred stock issued by the
Distributed Entity and having terms; conditions, designations, dividend rights, voting powers,
rights on liquidation and other preferences and relative; participating, optional or other spemal
rights, and qualifications, limitations or restrictions thereof that are identical, or as nearly so as is
practicable ‘in the .good faith judgment of the Board of Directors, to those of the Convertible
Preferred Stock, except that the Liquidation Preference and the Conversion Price thereof will be
determined as provided herein.

“Net Debt” means Consolidated Indebtedness minus Unrestricted Cash.
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“Number of Reserved Shares” means, as of any time, the numberof shares of Common
Stock that, at such time; the Company has reserved (out of its authorized but unissued shares of
Common Stock that are not reserved for any other purpose) for delivery upon conversion of the
Convertible Preferred Stock.

“Officer” means the Chairman.of the Board:of Directors, the Chief Executive Officer, the
President, the Chief Operating Officer, the Chief Financial Officer; the Treasurer, any Assistant
Treasurer, the Controller, the'Secretary or any Vice-President.of the Company,

“Open of Business” means 9:00 a.m.; New York City time.

“Optional Conversion” means the conversion of any Convertible Preferred Stock other
than pursuant to a Mandatory Conversion.

“Optional Conversion Date” means, with respect to the Optional Conversion of any
Convertible Preferred'Stock, the first:Business Day on which the:requirements set forth'in Section
10(d)(ii) for such conversion are satisfied.

“Optional Conversion Notice” means a notice substantially in the form of the “Optional
Conversion Notice” set forth in Exhibit A.

“Participating Dividend” has-the meaning set forth in-Section 5(c)(i).
“Paying Agent” has:the meaning set forth in Section 3(f)(i).

“Permitted Transferee” means, with respect to any Person, (i} any Affiliate: of such
Person, (ii) -any successor entity of such Person and. (iii) with respect to .any Person that is an
investment fund, véhicle or similar entity, any other investment fund, vehicle or similar entity of
which such Person or an Affiliate, advisor or manager of such Person serves as the general partner,
managing member, manager or-advisor.

“Person” or “person” means any ‘individual, corporation, partnership, limited liability
company, joint venture, association, joint-stock company, trust, unincorporated organization or
government or other agency or. political subdivision thereof. Any division or series of a limited
liability company, limited paftnership or trust will constitute a separate “person” under this.
Certificate of Designations.

“Physical Certificate” means any certificate: (other than an Electronic Certificate)
evidencing any share(s) of Convertible Preferred Stock, which certificate 'is substantially in the
form:set forth in Exhibit A, registered in the name of the Holder of such share(s) and:duly executed
by the Company and countersigned by the Transfer Agent.

“Prior'Dividends” means, with respect to any share of Convertible Preferred Stock, as of
the date of determination, any prior cash distributions in respect.of such share, and any dividends

or other prior cash payments made in respect of the Convertible Note for which such share was
exchanged.

“Purchase Agreement” means that certain Securities Purchase Agreement by-and between
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the Company and BTO Pegasus Holdings DE L.P., dated as of May 13, 2022, as it may be
amended, supplemented or otherwise'modified from time to time, with respect.to.certain terms and:
conditions:.concerning, among other things, the rights of and restrictions.on the Holder's.

“Purchaser” means BTO Pegasus Holdings DE L.P. and its Permitted Transferees.

“Purchaser Parties” means.the Purchaser and.each Permitted Transferee of the Purchaser
to whom shares of Convettible Preferred Stock or Common Stock issued upon conversion of
shares of Convertible Preferred Stock or Convertible Notes dre transferred.

“Record Date” means; with respect to any dividend or distribiition on, or issuance to
holders.of, Convertible Preferred Stock or Common Stock, the date fixed (whether by law, contract
or the Board of Directors or otherwise) to determine the Holders or the holders of Common Stock,
as applicable, that are entitled to such dividend, distribution.or issuance.

“Redemption” has the meaning sét forth in Section 7(a).

“Redemption Convertibility Conditions” will be satisfied with respect to a Redemption
ift

(@) unlessa Fundamental Change has occurred and.(x) the Company has.ceased
to-be listed or admitted for trading on any of The New York Stock Exchange, The NYSE
American, The NASDAQ Capital Market, The NASDAQ Global Market or'The NASDAQ
Global Select Market (or any of their respective- successors) and (y) the Common Stock
has ceased to be registered under Section 12 of the Exchange Act or the Company has
otherwise validly filed a Form 15 with respect to the Common Stock (in: which. case this
clause (a) will not-apply): '

(iy  the offer and sale of any shares of Common Stock that would be
issued:upon an Optional Conversion of Convertible Preferred Stock subject to such
Redemption by such Holder are registered pursuant to an effective registration
statement under the Securities Act and such registration statement is; at the time of
such determination; reasonably expected by the Company to remain effective and
usable, by the Holder to sell-such share of Common Stock; continuously during the
period from, and including, the Redemption Notice Date to, and including, the-one
(1) year anniversary after'the date such.share of Common Stock is issued;

(i)  each share of Common Stock referred to ‘in clause (a)(i) above
(A) will, when ‘issued and when sold or otherwise transferred pursuant to the
registration statement referred to in such clause (a)(i) (1) bé admitted for book-
entry settlement through The Depository Trust Company with -an “unrestricted”
CUSIP number;-and (2)unless sold to:the Company-or an Affiliate of the Company,
not be evidenced by any Certificate that bears a legend referring to transfer
restrictions under the- Securities Act or other securities laws; and (B) will; when
issued, be listed and admitted for trading, without suspension or material limitation
on trading, on any of The New York Stock Exchange, The NYSE American, The
NASDAQ Capital Market, The NASDAQ Global Market or The NASDAQ Global
Select Market (or any of their respective successors);
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(iii)  (A) the Company has not received any written threat or notice of
delisting or suspension by the applicable exchange referred to in clause (a)(ii)(B)
above with a reasonable prospect of delisting, after giving effect to all applicable
notice and appeal perlods and (B) no such delisting or suspension ‘is reasonably
likely to occur or is pending based on the Company falling below the minimum
listing maintenance requirements of such exchange; and

(b)  the conversion of'all shares of Convertible Preferred Stock subject to such
Redemption would not be limited or otherwise restricted by Section 10¢h) or Section
11(d).

“Redemption Date” means the date fixed, pursuant to-Section 7(b), for the settlement of
the repurchase of the Convertible Preferred Stock by the Holder pursuant to a Redemption.

“Redemption Notice” has the meaning set forth in Section 7(d).

7 “Redemption Notice Date” means, with respect to a Redemption, the date on which the
Holder sends the Redemption Notice-for such Redemption piirsuant to Section 7(d).

“Redemption Price” means the consideration payable by the Company to repurchase any
Convertible Preferred Stock upon its Redemption, calculated pursuant to Section 7(c).

“Reference Property” has the meaning set forth in Section 10(i)(i).
“Re’ference:Propert_y Unit” has the meaning set forth in Section. 10(i)(i).
“Register” has the meaning set forth in Section 3(f)(ii).

“Registrar” hasithe meaning set forth in Section 3(f)(i).

“Regular Dividend Payment Date” means, with respect to any share of Convertible
Preferred’Stock, each-March 31, June 30, September 30 and December 31 of each year, beginning
on the first such date occurring after the Initial Issue Date (or beginning on such other date
specified in the Certificate-evidencing such share).

“Regular Dividend Period” means eachi period from, and including, a Regular Dividend
Payment Date (or, in the case of the first Regular Dividend Period, from; and including, the Initial
Issue Date) to, but excluding, the next Regular Dividend Payment Date.

“Regular Dividend Rate” means (x) six percent (6.0%) per annum, which shall increase
by one percentage point on each -anniversary of the Initial Issue Date from and after the sixth
anniversary of the Initial Issue Date or(y) to the:extent and during the period with respect to which
such rate has been adjusted as provided in Section 8(b), such adjusted rate; provided, if there are
Default Accrued Dividends-on an applicable Regular Dividend Record Date, the Regular Dividend
Rate for the Regular Dividend Period ending on, but excluding, such Regular Dividend Payment
Date shall be the Default Dividend Rate (with such Default Dividend Rate being determined prior
to giving effect to this.proviso)..
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“Regular Dividend Record Date” has the following meaning: (a) March 15, in the:case-

of a Regular Dividend Payment Date occurring on March 31%; (b) June 15™, in the case of a
Regular Dividend Payment Date occurring on June 30™; (c) September 15%, in the case of a

Regular Dividend Payment Date occurring on September 30th; and (d) December 15, in the: case-

of a Regular Dividenid Payment Date occurring on December 3 [st.
“Regular Dividends” has the meaning set forth in Section 5(a)(i).

“Repurchase Upon Fundamental' Change” means the repurchase of any Convertible
Preferred Stock by the Company ptirsuant to Section 8.

“Restricted. Stock Legend” means a ‘legend substantially in the form set forth in
Exhibit B,

“Return Factor” means 140%, and such percentage shall increase (a)on the second
anniversary of the Initial Issue Date and on each anniversary of the Initial Issue Date thereafter
until (and' mcludmg) the fifth anniversary by 15 percentage pointsion each-such anniversary, (b) on
the-second anniversary of the Initial Issue Date by an additional 15 percentage: points if (i) the
‘Company’s ratio-of Net Debt to Consolidated EBITDA on. the second anniversary of the [nitial
Issue:Date is greater thian 3.5-to-1-and (i) between the Initial Issue Date and the:second: :anniversary
of the Initial Issue Date, the Company has not consummated dispositions of assets that, in the
-aggregate, resulted in proceeds in:excess of $200,000,000;.and (c) on the sixth.anniversary of the
Initial Issue Date and on each anniversary of the Initial Issue Date: thereafter by 20 ‘percentage
points on' each such anniversary. For reference, an illustrative- table setting forth the *Return
Factor” is included as Schedule A.

“Rule 1447 means Rule 144 under the Securities Act.(or any successor rule thereto),.as the:
same may be amended from time to time.

“SEC” means the U.S. Securities and:Exchange Commission.

regulatlons ‘of the SEC promulgated thereunder.
“Security” means-any Convertible Preferred Stock or Conversion Share.

“Share Agent” means the Transfer Agent or any Registrar, Paying Agent or Conversion
Agent,

“Spin-Off Exchange Offer” has the meaning set forth in Section 10(f)(iv)(1).

“Subsidiary” means, with.respect to any Person, (4) any corporation, association-or other

business entity (other:than a partnership or limited liability company) of which more than 50% of

the total voting power of the Capital ‘Stock entitled (without regard to the occurrence of any
contingency, but after giving effect to any voting agreement or stockholders’ agreement that
effectively transfers voting power) to vote in the election of directors, managers or trustees; as
applicable, of such corporation, association or other business entity is owned or controlled, directly
or indirectly, by such Person or-one or:more of the other Subsidiaries of such Person; and (b) any
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partnership or limited liability company where' (x) more than fifty percent (50%) of the capital
accounts, distribution rights, equity and voting interests, or of the general and limited partnership
interests, as:applicable, of such partnership or limited liability company are owned:or controlled,
directly or indirectly, by such Person or one .or more- of the other Subsidiaries of such Person,
whether in the. form: of membetship, general, special or limited ;partnership or limited liability
company interests-or otherwise; and (y) such Person or-any one or:more of the other Subsidiaries
of such Personiis a.controlling general partner-of; or otherwise coritrols, such partnership or limited
liability company.

“Successor Person” has the meaning set forth in Section: 10(i)(i).

“Tender/Exchange Offer Valuation Period” has the meaning set forth in ‘Section

10(N(i)(4)-

“Trading Day” means any day on which (a)itrading in‘'the Common Stock generally occurs
-on:the principal U.S. national-or regional securities exchange on whichithe:Common Stock is then
listed or, if the Common-Stock is not then listed on a UU.S..national or regional securities exchange,
on. the principal other market on: which the Common Stock is then traded; and: (b) there is no
Market Disruption Everit. If the Common Stock is not so listed or traded, then “Trading Day”
means:a Business Day.

“T'ransfer Agent” means Computershare Trust-:Company, N.A. or its successor.

“Transfer-Restricted Security” means any Security that constitutes a “restricted security”
(as defined in Rule 144); provided, however, that such Security will cease to be a Transfer-
Restricted Security upon the earliest:to-occur-of the following events::

(@  such Seciirity is sold or:otherwise transferred to a Person (other than the
Company or an Affiliate of the Company) pursuant to a registration statement that was
effective linder the Securities Act at the:time:of such sale:or transfer;

(b)  such Security is sold or otherwise transferred to a Person (other than the
Company or an Affiliate of the Company) pursuant to an available exemption: (including
Rule 144) from the registration and prospectus-delivery requirements of, or'in a transaction
not subject to, the Securities Act and, immediately after such salé or transfer, such Security
ceases to constitute a “restricted security” (as.defined'in Rule 144); and

(c) (i) such Security'is eligible for resale, by a Person that is:not-an Affiliate of
the: Company and that has not been an Affiliate of the-Company during the immediately
preceding three (3) months, pursuant to Rule 144 without any limitations-thereunder as to
volume, manner of sale, availability of ciirrent public information or notice; and: (ii) the
‘Company may reasonably require to determine that the Holder, holder or-beneficial owner
of such Security is not, and has not been during the immediately preceding three (3)
:montlis, an Affiliate ofithe Company.

“Unrestricted Cash” has the meaning:set forth in the Credit Agreement,
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“Wholly Owned Subsidiar_y" of a Person means any Subsidiary of such Person all of the
 outstanding Capital Stock or other ownership interests of which (other than directors’ qualifying
shares) are owned by such Person or-one or more Wholly Owned:Subsidiaries of such Person.

Section 2. ‘RULES OF CONSTRUCTION. For purposes of this Certificate of Designations:

(a) “or” is not exclusive;
()  “including” means “including without limitation™;
(©) “will” expresses a command;

(d)  the “average” of'a set of numerical values refers to the arithmetic-average of such
‘numerical values;

(e)  amergeriinvolving, or a transfer of asséts by, a limited liability company, limited
Ppartnership or trust will be-deemed to include:any division of or by, or-an allocation of assets to a
series-of, such limited liability company, limited partnership or trust, or any unwinding of any such
division or allocation;

6))] wordsiin.the singular include the plural and in theiplural include-the singular, unless
the context requires otherwise;

(g)  “herein,” “hereof” and other words of similar import refer to this Certificate of
Designations as a whole and not to any particular Section or other subdivision of this Certificate
of Designations; unless the context requires otherwise;

(h)  references to currency mean the lawful currency of the United States of America,
unless the context requires otherwise;.and '

(i) the-exhibits, schedules and other attachments to this Certificate of Designations are-
deemed to form part of this Certificate of Designations.

Section 3. THE CONVERTIBLE PREFERRED STOCK.

(a) Designation; Par Value. A series of stock of the Company titled the “6.0% Series
A Convertible Preferred' Stock™ (the “Convertible Preferred Stock™). is hereby designated -and
created out of the.authorized and unissued shares of preferred stock of'the Company. The par value
of the Convertible-Preferred Stock is $1.00 per share. '

(b) Number of Authorized Shares. The total'authorized number of shares-of Convertible
Preferred Stock is two hundred -and forty thousand (240,000); provided, however that, by
resolution.of the Board:of Directors, the'total number of authorized shares of Convertible Preferred -
Stock may be increased or reduced to-a number that is not less than the number of shares of
Convertible Preferred Stock then outstanding.
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(¢)  Form; Dating and Denominations.

(i) Form and Date of Certificates Evidencing Convertible Preferred Stock.
Each-Certificate evidencing any'Convertible Preferred Stock will (1) be substantially in.the
form set forth in Exhibit A and (2) bear the legends required by Section 3(g) and:may bear
notations, legends or endorsements required-by law, stock exchange rule-or usage or the
depositary,

(i)  Electronic Certificates; Physical Certificates. The Convertible Preferred
Stock will be originally issued initially in the form of .one-or more Electronic Certificates.
Electronic Certificates may be- exchanged for Physical Certificates, and: Physical
Certificates may be exchanged for Electronic Certificates, upon request by the Holder
thereof pursuant to customary procedures, subject-to Section 3(h).

(i)  Electronic Certificates; Interpretation. For purposes of this Certificate of
Designations, (1)-each Electronic Certificate will be deemed to include the text-of
the stock certificate set forth in Exhibit A; (2) any legend or other notation that is
required to be included on a Certificate will be deemed to be affixed to any
Electronic Certificate notwithstanding that such Electronic Certificate may be in a
form that does not permit affixing legends thereto; (3) any reference in this
Certificate of Designations to the “delivery” of any Electronic Certificate will: be
deemed to be -satisfied upon the registration of the electronic book entry
representing such Electronic Certificate: in the name of the applicable Holder; (4)
upon satisfaction of any applicable requiremerits of the Texas Business
Organizations Code, the Certificate of Formation and the Bylaws of the Company,
and:any related requirements of the Transfer Agent, in each case, for the issuance’
of Convertible Preferred Stock in the form of one-or more Electronic Certificates,
such Electronic Certificates will be deemed to be executed by the Company and
countersigned by the Transfer Agent.

(iv)  Appointment of Depositary. If any Convertible Preferred Stock is admitted
to the book-entry clearance and settlement facilities of:any electronic depositary, then,
notwithstanding anything to the contrary in this-Certificate of Designations, each.reference
in this Certificate of Designations to.the delivery of, or'payment on, any such Convertible
Preferred Stock, or the delivery of any related. notice or demand, will be deemed to ‘be
satisfied to the extent the applicable:procedures of such.depositary goveérning such delivery
or payment,.as applicable, are satisfied. '

(v)  No Bearer Certificates; Denominations.. The Convertible Preferred Stock
will be issued only’in registered form and.only in whole numbers of shares.

(vi) Registfation Numbers. Each Certificate evidencing any share of
Convertible Preferred Stock will bear a unique registration number that is not affixed to
-any other Certificate evidencing:any other then-outstanding shares of Convertible-Preferred
Stock.. '

(d) Execution, Countersignature and Delivery.,
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6 Due Execution by the Company. At least two (2) duly -authorized Officers
will sign each Certificate evidencing any Convertible Preferred Stock on behalf of the
Company by manual, facsimile or electronic signature. The validity of any Convertible
Preferred Stock will not be affected by the failure of any Officer whose signature is on any
Certificate evidencing.such Convertible Preferred Stock to'hold; at the time'such Certificate
is:countersigned by the Transfer Agent, the same.or any other office-at:the Company.

(i)  Countersignature by Transfer Agent. No Certificate evidencing any share
of Convertible Preferred Stock is valid until such Certificate is countersigned by the
Transfer Agent. Each Certificate will be deemed to be duly countersigried only when an
authorized signatory of the Transfer Agent (or a duly appointed-agent thereof) signs (by
manual, facsimile or electronic signature) the countersignature block .set forth in such
Certificate.

(e) Method of Payment; Delay When Payment Date is Not.a Business Day.
(i) Method of Payment.

(1) Electronic Certificates. The Company will pay (or cause the Paying
Agent to pay) all cash amounts due on any:Convertible Preferred Stock evidenced
by an Electronic:Certificate, out of funds legally available therefor, by wire transfer
of immediately available funds.

(2)  Physical Certificates: The Company will pay (or cause the Paying
Agent'to pay) all cash amounts-due on:any Convertible Preferred Stock evidenced
by a Physical Certificate, out of funds legally available therefor, as follows:

(A) if the aggregate Liquidation Preference of the Convertible
Preferred Stock evidenced by such Physical Certificate is -at least five
million dollars:(35,000,000.00) (or-such lower amount as the:Company may
choose in its sole and absolute discretion) and the Holder of such.
Convertible Preferred Stock entitled to such cash Dividend or amount has-
delivered to the Paying Agent, no later than the time set forth in the next
‘sentence, a written request to receive payment by wire transfer to:an account
of such Holder within the United States, by wire transfer of immediately
-available funds:to-such account;:and

(B)  in all other cases, by check mailed to the address of such
Holder set forth'in the Register.

To be timely, such written request must be: delivered no later than the Close of
Business on the following date: (x) with respect to the payment of any declared
cash Dividend due on a Dividend Payment Date for: the Convertible Preferred
‘Stock, the related Record Date; and (y) with respect to any other payment, the-date
that is fifteen (15) calendar days immediately before the date such payment is due.
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(ii)  Delay of Payment when Payment Date is Not a Business Day. If the due
date for a payment on any Convertible Preferred Stock as provided in this Certificate of
Designations is not a Business Day, then, notwithstanding -anything.to the contrary in this
Certificate of Designations, such payment may be made on the immediately following
Business: Day and no initerest, dividend or other-amount will accrue or accumiilate:on such
payment as a result of the related delay. Solely forpurposes of the immediately preceding
sentence, a day on which the applicable place of payment is authorized or required by law
or executive order to close or be closed will be-deemed not to be a “Business Day.”

(H Transfer Agent, Registrar, Paying Agerit and Conversion Agent.

(i) Generally. The Company designates its principal U.S. executive offices,
and any office of the Transfer Agent in the.continental United States, as-an office or agency
where Convertible Preferred Stock:may be presented for (1).registration of transfer or for
exchange (the- “Registrar”): (2) payment (the “Paying Agent™); and (3) conversion (the
“Conversion Agent”). At:all times when any Convertible Preferred Stock is outstanding,
the Company will maintain an office .in the continental' United States: constituting the
Registrar, Paying Agent and Conversion Agent.

(i)  Maintenance of the Register: The Company will keep, or cause there to be
kept, a record (the “Register”) of the names and addresses of the Holders, the number of
shares of Convertible Preferred Stock held by each Holder and the transfer, exchange,
repurchase, Redemption and conversion of the Convertible Preferred Stock: Absent
manifest error, the entries ‘in the Register will be conclusive and the Company and the
Transfer Agent may treat each Person whose name is recorded as a Holder in the Register
as a Holder for-all purposes. The Register will be in written form or'in-any form capable of
being converted into written form reasonably promptly. The Company will promptly
provide a copy of the Register to-any Holder-upon its.request.

(iii)  Subsequent Appointments. By notice to each Holder, the Company may, at
any time, appoint any Person (including any Subsidiary of the Company) to act as
Registrar, Paying Agent or Conversion Agent.

(iv) If the Company or any of ‘its Subsidiaries acts: as Paying Agent or
Conversion Agent, then (1) it will segregate for the benefit of the Holders all money and
other property held by it.as Paying Agent or Conversion Agent; and (2)-references in this
Certificate-of Designations to the Paying Agent.or-Conversion Agent holding cash or other
property, or to the delivery of cash or other property to the Paying Agent or Conversion
Agent, in each case, for payment or delivery to any Holders or with respect to the
Convertible Preferred Stock, will be deemed to refer to cash or other property so
-segregated, or to the:segregation of such cash or other property, respectively.

(g) Legends.
(i) Restricted Stock Legend.

) Each Certificate evidencing any share of Convertible Preferred
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Stock that is a Transfer-Restricted Security will bear the Restricted Stock Legend.

(2) If any share of Convertible Preferred Stock is issued in exchange
for, in substitution of, or to effect a partial conversion of, any other share(s) of
Convertible Preferred Stock (such other share(s) being referred to as the “old
share(s)” for purposes of this Section 3(g)(i)(2)), including pursuant:to:Section. 3(i)
or 3(k), then the Certificate evidencing such share will bearithe Restricted Stock
Legend if the Certificate evidencing such old share(s) bore the Restricted Stock
Legend.at the time of such exchange or substitution, or on the related Conversion
Date with respect to such conversion, -as applicable; provided, however, that the

Certificate evidencing such share need not bear the Restricted Stock Legend if such

share does not constitute- a Transfer-Restricted Security immediatcly after such
exchange or substitution, oras of such Conversion Date, as applicable.

(if)  Ofher Legends. The Certificate evidencing any'Convertible Preferred Stock

'may bear any other legend or text, not inconsistent with this Certificate:of Designations, as
may be required by applicable law, by the rules of any applicable: depositary for the
Convertible Preferred Stock or by any securities exchange:or atitomated quotation system
on which such Convertible Preferred Stock is traded. or quoted or as may be otherwise
reasonably determined by the Company to be-appropriate.

(ii})  Acknowledgement and Agreement by the Holders. A Holder’s acceptance

of any Convertible:Préferred Stock evidencing by a Certificate!bearing any legendirequired
by this Section 3(g) will constitute such:Holdet’s acknowledgement of, and agreemerit to
comply with, the restrictions set forth in such legend.

)

(iv)  Legends on Conversion Shares.

(1) Each Conversion Share will bear a legend substantialiy to the same
effect as the Restricted Stock Legend if the Convertible Preferred Stock upon the.
conversion of which such Conversiot Share was issuediwas (or would have been
had. it not been converted) a Transfer-Restricted Security at the time such
Conversion Share was issued; provided, however, that such'Conversion Share need'
not bear-sucha legend if the Company determines, i its reasonable discretion, that
such Conversion Share need not bear such a legend:

(2)  Notwithstanding anything to the contrary in Section 3(g)(iv)(1), a
Conversion Share.need not bear a legend pursuant to Section 3(g)(iv)(1) if such
Conversion Share is issued in an uncertificated form that does not permit-affixing
legends thereto, provided the Company takes measures:(including the assignment

thereto of :a “restricted” CUSIP number) that it reasonably deems appropriate to
enforce the transfer restrictions referred‘to in such legend.

Transfers.and Exchanges; Tranisfer Taxes; Certain Transfer Restrictions.
(i) Provisions Applicable to-All Transfers and Exchanges.

(1)  Generally. Subject to this Section 3(h), Convertible Preferred Stock
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evidenced by any Certificate may be transferred or exchanged from time to time
and the Company will cause the Registrar to record each such transfer or exchange
in the Register.

(2)  No Services Charge; Transfer Taxes. The-Company and the Share
Agents will not impose any service charge on any Holder for any transfer, exchange
or conversion of any Convertible Preferred Stock, but the Company, the Transfer
Agent, the Registrar .and the Conversion Agent may require payment of a sum
sufficient to cover any transfer tax or similar governmental charge that may be:
imposed in connection with any transfer, exchange or conversion of Convertible
PreferrediStock, other than-exchanges pursuant to Section 3(i) or Section. 3(q):not
involving any transfer (and; provided, that (A)-any such taxes or charges incurred,
in connection with the original issuance of the‘Convertible Preferred Stock shall be:
paidi and borne by the Company; and (B) any -such taxes or charges incurred ‘in
connection with a conversion of the Convertible Preferred Stock pursuant to
Section 10 shall be paid and borne as provided in Section 11(c)).

(3)  No Transfers or Exchanges of Fractional Shares. Notwithstanding
anything to the contrary in this Certificate of Designations, all transfers or
exchanges of Convertible Preferred’ Stock must be in an amount representing a
whole number of shares of Convertible Preferred Stock, and no fractional.share of
‘Convertible Preferred Stock may be transferred or exchanged.

(4)  Legends. Each Certificate evidencing -any share of ‘Convertible
Preferred Stock that is issued upon transfer of, or in exchange for,.another.share of
Convertible Preferred Stock will bear each legend, if any, required'by Section 3(g).

(5)  Settlement of Transfers and Exchanges. Upon satisfaction of the
requirements of this Certificate of Designations to effect a transfer or exchange of
any Convertible Preferred Stock, the:Company will cause such transfer or exchange
to.be effected‘as soon as reasonably practicable but in no event later than the second
(2nd) Business Day:after the date of such satisfaction.

(6)  Exchanges to Remove Transfer Restrictions. For the avoidance of
doubt, and subject to the terms of this Certificate of Designations, as used in this
Section.3(h); an “exchange” of a Certificate includes-an exchange effected for the
sole purpose of removing any Restricted Stock Legend affixed to such Certificate.

(ii)  Transfers and Exchanges of Convertible Preferred Stock.

N Subject to this Section 3(h);-a Holder of any Convertible Preferred
Stock evidenced by a Certificate may (x) transfer any whole number of shares of
such Convertible Preferred Stock to one:or more other:Person(s); and (y) exchange
any whole number of shares of such Convertible Preferred Stock for"an equal
number of shares of Convertible Preferred Stock evidenced by one or more other
Certificates; provided, however, that, to effect any such transfer or exchange, such
Holder must, if such Certificate is a Physical Certificate, surrender such Physical
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Certificate to the-office of the Transfer Agent or the Registrar, together with any
endorsements or transfer ‘instruments reasonably required by the Company, the
Transfer Agent or'the Registrar.

(2)  Upon the satisfaction of the requirements of this Certificate of

Designations to effect a transfer or exchange of any whole number of shares of a
Holder’s Convertible Preferred Stock evidenced by a Certificate (such Certificate
being referred to-as the “old:Certificate” for purposes of this Section 3(h)(ii)(2)):

(iii)

(A)  such old Certificate will be promptly cancelled pursuant to
Section 3(m);

(B)  if fewer than all of the shares of Convertible Preferred Stock
evidenced by such old'Certificate are to be so transferred ot exchanged, then
the Company will issue, execute and deliver, and cause the Transfer Agent
to countersign, in-each case, in accordance with Section 3(d), one orimore
Certificates that (x):each-evidence a whole number of shares-of Convertible.
PreferrediStock.and, in:ithe:aggregate; evidence a total number of shares of
Convertible Preferred Stock equal to the number of shares of Convertible
Preferred: Stock evidenced by such old Certificate not to ‘be so transferred
or exchanged; (y) are registered in the name of such Holder; and (z) bear
each legend, if any, required by Section 3(g);

(C) in the case of a transfer to a transferee, the Company will
issue, execute and deliver, and cause the Transfer Agent to- countersign, ‘in
each case, in accordance with Section 3(d), one or more Certificates that
(x) each evidence a whole number of shares of Convertible Preferred Stock
and, in the aggregate, evidence a total mimber of shares of Convertible
Preferred Stock equal to the number of shares of Convertible Preferred
StocK to be so-transferred; (y).are registered in the name of such transferee;
and (z)bear each legend, if any, required by Section 3(g); and

(D) in the case of an exchange, the Company will issue, execute
and deliver, and cause the Transfer Agent to countersign, in each case; in
accordance with Section 3(d), one or more Certificates that (X) each

evidence:a whole number of shares of Convertible Preferred Stock and, in

the aggregate, evidence a total number of shares of Convertible Preferred
Stock equal to the:number of shares of Convertible Preferred Stock to be-so
exchanged; (y) are registered in the name of the Person to whom such old
Certificate was registered; and (z) bear each legend, if any, required. by
Section. 3(g).

Transfers of Shares Subject to Redemption, Repurchase or Conversion.

Notwithstanding anything to the contrary in this Certificate of Designations, the Company,
the Transfer Agent and the Registrar will not be required to register the transfer of or
exchange any share of Convertible Preferred Stock that has been called for Redemption,
subject to a Repurchase upon Fundamental Change or surrendered for conveérsion.
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1) Exchange and Cancellation of Convertible Preferred Stock-to Be Converted or to
Be Repurchased Pursuant to a Repurchase Upon Fundamental Change or a Redemption.

‘ (i) Partial Conversions of Physical Certificates and Partial Repurchases of
Physical Certificates Pursuant to a Repurchase Upon Fundamental Change or a
Redemption. If fewer than all of the shares of Convertible:Preferred Stock evidenced by a
Physical Certificate (such Physical Certificate being referred to as the “old Physical
Certificate” for purposes of this Section 3(i)(i)) are to be converted.pursuant to Section 10
or repurchased pursuant to a Repurchase Upon Fundamental Change or a Redemption,
then, as soon as reasonably practicable after such Physical Certificate is surrendered for
such conversion or repurchase, as -applicable, the Company will cause such Physical
Certificate to be exchanged, pursuant and subject to Section 3(h), for (1) one or more
Physical Certificates that each evidence a whole:number of shares of Convertible Preferred
Stock and, in the aggregate, evidence a total number of shares of Convertible Preferred
Stock equal'toithe number-of shares:of Convertible Preferred Stock evidenced by such:old:
Physical Certificate that are: not to be so converted or repurchased, as applicable, and
deliver such Physical Certificate(s) to such Holder; and (2) a Physical Certificate
evidencing a whole number of shares-of Convertible Preferred Stock equal to the number
of shares of Convertible Preferred Stock evidenced by such old Physical Certificate that
are to be so converted or repurchased, as -applicable, which Physical Certificate will be
converted or repurchased, .as applicable, pursuant to the terms of this Certificate of
Designations; provided, however, that the Physical Certificate referred:to in this-clause (2)
need not be issued at any time after which such shares subject to such conversion or
repurchase, as applicable, are deemed to cease to be outstanding pursuant to Section 3(o).

(i)  Cancellation of Convertible Preferred Stock that Is Converted and
Convertible Preferred Stock that Is Repurchased Pursuant to a Repurchase Upon
Fundamental:Change or a Redemption. If shares of Convertible Preferred Stock evidenced
by a Certificate (or any portion thereof that has not theretofore been exchanged pursuant
to Section 3(i)(i)) (such Certificate being referred to as the “old Certificate” for purposes
of this Section 3(i)(ii)) are to be converted pursuant to:Section 10 or repurchased pursuant
to-a Repurchase Upon Fundamental Change or a Redemption, then, promptly after the later
of the time such Convertible Preferred:Stock is deemed to-cease to be outstanding pursuant
to- Section 3(0) and the time siich old Certificate is surrendered for such conversion or
repurchase, as -applicable, (1) such old Certificate will be cancelled pursuant to Section
3(m); and (2) in the case ofa partial conversion or repurchase, the Company will issue,
execute and deliverito such Holder, and cause the Transfer Agent to:countersign, iin-each
case, in accordance  with Section 3(d), one ormore Certificates that (x) each evidence a
whole number of shares of Convertible Preferred Stock and, in the aggregate, evidence a
total number of shares of Convertible Preferred Stock equal to the number of shares of
Convertible Preferred Stock evidenced by such old Certificate that are not to be so
converted or repurchased, as applicable; (y) are registered in the name of.such Holder: and
(z) bear each-legend, if'any, required by Section 3(g).

() Status of Retired or Treasury Shares. Upon any share of Convertible Preferred

Stock ceasing to be-outstanding, such share will be deemed, -automatically and without.any further
action -of the Board of Directors, to be retired and to resume the status of an authorized and
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unissued share of preferred.stock of the Company, and such share cannot thereafter be reissued as
Convertible Preferred Stock.

(k}  Replacement Certificates. If a Holder of any Convertible Preferred Stock claims
that the Certificate(s) evidencing such Convertible Preferred Stock have been mutilated, tost,
destroyed or wrongfully taken, then the Company will issue, execute and deliver, and cause the
Transfer Agent to countersign, in each case; in accordance with Section 3(c), a replacement
Certificate evidencing such Convertible Preferred Stock upon surrender-to the Company or the
Transfer Agent of such mutilated' Certificate, or upon delivery to the Company or the Transfer
Agent of evidence of such: loss, destruction or wrongful ‘taking reasonably satisfactory to the
Transfer Agent and the Company. In the case of a lost, destroyed or wrongfully taken Certificate
evidencing Convertible Preferred Stock, the Company and the Transfer Agent may require the
Holder thereof to provide such security or indemnity that isreasonably satisfactory to the:Company
and the Transfer Agent to protect the Company and the Transfer Agent from any loss that-any of
them may suffer if such Certificate is replaced. Every replacement Certificate evidencing
Convertible Pteferred Stock issued pursuant to this Section 3(j) will, upon such replacement, be
deemed to be evidence of outstanding Convertible Preferred Stock, entltled to all of the benefits
of this-Certificate of Designations.equally ‘and ratably with all other'Convertible Preferred Stock
then outstanding,

h Registered Holders. Only the Holder of any share of Convertible Preferred Stock
will have rights under this Certificate of Designations: as the owner of such share of Convertible
Preferred Stock.

(m)  Cancellation. The Company may at any time deliver Certificates evidencing
Convertible Preferred Stock, if any, to the Transfer Agent for cancellation. The Registrar, the
Paying Agent and the Conversion Agent will forward to the Transfer Agent each share of
Convertible Preferred Stock duly surrendered to them for transfer, -exchange, payment or
conversion, The Company will cause the Transfer Agent to promptly cancel all Certificates
evidencing shares -of Convertible Preferred ‘Stock so surrendered to it in accordance with its
customary procedures.

(n)  Shares Held by the Compdny or its Subsidiaries. Without limiting the generality of
Section -3(j) and Section 3(0), in determining whether the Holders of the required number of
outstanding shares of Convertible Preferred Stock have concurred in any direction, waiver or
consent, shares of Convertible Preferred Stock owned by the Company or any of its Subsidiaries
will be deemed not to be outstanding.

(0)  OQutstanding Shares.

(i) Generally, The shares of Convertible Preferred Stock that are outstanding
at any time will be deemed to be those shares 'indicated as outstanding in the Register
(dbsent manifest error), excluding those shares of Convertible Preferred Stock that have
theretofore been (1)-cancelled by the Transfer Agent or delivered tothe Transfer Agent for
cancellation in-accordance with Section. 3(m); (2) paid' in full upon. their conversion or
upon their repurchase pursuant to a Repurchase Upon Fundamental Change or a
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Redemption in accordance with this Certificate of Designations; or (3).deemed to ceaseto
be outstanding to the:extent provided in,-and subject to, clause (ii), (iii), (iv) or (v) of this
Section 3(0).

(i)  Replaced Shares. If any Certificate evidencing any share of Convertible
Preferred Stock is replaced. pursuant to Section 3(k), then such share will cease to be
outstanding at‘the time:of such replacement, unless the Transfer Agent and the Company
receive proof reasonably satisfactory to them that such share is held by a “bona fide
purchaser” under applicable law.

(iii)  Shares to Be Repurchased Pursuant to a Redemption. If, on a Redemption

Date, the Paying Agent holds consideration in kind and amount that is sufficient to pay the

. aggregate Redemption Price due on such date, then (unless there occurs a default in the

payment of the Redemption Price).(1) the Convertible Preferred Stock to be redeemed on

such date will be-deemed, as of such date, to-cease to be outstanding (withoiit limiting the

Company’s obligations pursuant to Section 5(d));.and (2) the rights of the Holders-of such

Convertible Preferred Stock, as such, will terminate with respect to such Convertible

Preferred Stock, other than the right to'receive the Redemption Price as provided in Section
7:(and; i applicable, Dividends-as provided in Section:5(d)).

(iv)  Shares to Be Repurchased Pursuant to a Repiirchase Upon Fundamental
Change. 1f, on a Fundamental Change Repurchase Date, the Paying Agent holds
consideration ‘in kind and amount that is sufficient to pay the aggregate Fundamental
Change Repurchase- Price due: on such date, then (unless there occurs a default in the
payment of the Fundamental Change Repurchase Price) (1) the:Convertible Preferred Stock
to be repurchased on such date will be deemed, as of such date, to cease to:be outstanding
(without limiting the Company’s obligations pursuant to Section 5(d)); and (2) the rights
of the Holders of such Convertible Preferred Stock, as:such, will terminate with respect to
such-Convertible Preferred Stock, other than the right to receive the- Fundamerital Change
Repurchase Price as provided in Section 8 (and, if applicable; Dividends as provided in
Section 5(d)).

(v)  Shares to Be Converted. If any Convertible Preferred Stock is to be
converted, then, at the Close of Business on the Conversion Date for such. conversion
(unless there occurs a-default in:the delivery of'the Conversion Consideration due pursuant
to Section 10 upon such conversion): (1) such:Convetrtible Preferred Stock will be deemed
to cease to be:outstanding (without limiting the Company’s obligations pursuant to Section
5(d)); and (2) the-rights of the Holders of such Convertible Preferred Stock, as-such, will
terminate with respect to such: Convertible.Preferred -Stock, other than the right to receive
such Conversion Consideration as provided in Section 10 (and, if applicable, Dividends as
provided in Section 5(d)).

(p)  Repurchases by the Company and its Subsidiaries. Without limiting the generality
of Section 3(m) and the next sentence, the Company and its Subsidiaries may, from time to time,
repurchase Convertible Preferred Stock in open market purchases or in negotiated transactions
without delivering prior notice to Holders. The Company will promptly deliver to the Transfer
Agent for cancellation all Convertible Preferred Stock that the Company or any of its Subsidiaries
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have purchased or otherwise acquired.

(q9)  Notations. and Exchanges. Without limiting any rights of Holders pursuant to
Section 9, if any amendment, supplement or waiver to'the Certificate of Formation (including this
Certificate of Designations) changes the terms of any Convertible Preferred Stock, then the
Company may, in its discretion, require the Holder of the-Certificate evidencing such Convertible
Preferred Stock to deliver such Certificate to the Transfer' Agent so that the Transfer Agent may
place an appropriate notation prepared by the Company on such Certificate and. return such
Certificate to such Holder. Alternatively, at its-discretion, the Company may, in exchange for.such
Convertible Preferred Stock, issue, execute and deliver, and cause the Transfer Agent to
countersign, 'in each case, in accordance with Section 3(c), a new Certificate evidencing such
Convertible Preferred Stock that reflects the changed'terms. The failure to make any appropriate
‘notation or issue-a new Certificate evidencing any Convertible Preferred Stock pursuant to this
Section 3(q) will not impair or affect the validity of such amendment, supplement or waiver.

Section 4, RANKING. The Convertible Preferred Stock will rank (a) senior to (i)
Dividend Junior Securities with respect to the payment of dividends; and (ii) Liquidation Junior
Securities with respect to the:distribution of assets.upon the Company’s liquidation, dissolution or
winding up; (b) equally with (i) Dividend Parity Securities with respect to the payment of
dividends; and.(ii) Liquidation Parity Securities with respect'to'the.distribution of assets upon the
Company’s liquidation; dissolution or winding up; and (c) junior to (i) Dividend Senior Securities
with respect to the payment of dividends; and (ii} Liquidation.Senior Securities-with:respect to the.
distribution of assets upon the:Company’s liquidation, dissolution or winding up.

Section 5. DIVIDENDS.
(a) Regular Dividends.

(i)  Accumulation and Payment of Regular Dividends. The Convertible
Preferred Stock will accumulate cumulative dividends at a rate per annum equal to the
Regular Dividend Rate on the Liquidation Preference plus any accrued and unpaid
dividends in reéspect of the Convertible Preferred Stock, whether or not declared (and
including, for the -avoidance of doubt, any previously accriied and unpaid dividends in
respect of the Convertible ‘Preferred Stock which have been added: to the Liquidation
Preference pursuant to Section 5(b)) (calculated in accordance with Section S(a)(ii)),
regardless of whether ornot declared or funds are legally available for their payment (such
dividends that-accumulate on the Convertible Preferred Stock pursuant to this sentence,
“Regular Dividends”). Subjecttoithe other provisions of this Section 5-(including, for the

- avoidance of doubt, Section: 5(b));, such Regular-Dividends will be payable when, s and
if declared by the Board of Directors, quarterly in. arrears on each Regular Dividend
Payment Date; to the Holders as of the Close of Business on the immediately preceding
Regular Dividend.Record Date. Regular Dividends on the-Convertible Preferred Stock will
accumulate-daily from, and‘including, the last date on which Reguilar Dividends havebeen
paid (or, if 'no Regular Dividends have been paid, from, and including, the. [nitial Issue
Date) to, but excluding, the:next Regular Dividend Payment Date.

(iiy  Computation of Accumulated Regular Dividends. Accumulated Regular
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Dividends will be computed on the basis of a 360-day year comprised of twelve 30-day
months. Regular Dividends on each. share of Convertible Preferred ‘Stock will -accrue on
the Liquidation Preference: (plus any accrued and unpaid: dividends in respect of the
Convertible Preferred Stock; whether or'not declared (and including, for:the-avoidance of
doubt, any previously accrued.and unpaid dividendsiin respect of the:Convertible Preferred
Stock which have been added to the Liquidation Preference pursuant to Section S(b))) of
such share -as of immediately before the Close of Business on the preceding Regular
Dividend Payment Date (or, if there is no preceding Regular Dividend Payment Date, on
the Initial Issue Date of such share).

(b)  Calculation of Regular Dividends. With respect to-any Regular Dividend Payment
Date on or prior to the-five:(5) year anniversary of the Initial Issue Date, dividendsimay be paid in
cash or, at the:Company’s option, instead the dollar-amount (expressed as an amount per share:of
Convertible Preferred Stock) of each Regular Dividend on the Convertible Preferred Stock
{whether or not declared) that has accumulated on the Convertible Preferred Stock in respect of
the Regular Dividend Period:ending on, but excluding, a Regular Dividend Payment.Date, will be
added, effective immediately before the Close of Business on the related: Regular Dividend
Payment Date, to the Liquidation Preference of each share of Convertible Preferred’ Stock
outstanding as ofisuch time. Such addition (if any) will occur automatically, without the need for
any action on the part of the Company or any other Person, andrany such’ ‘Regular Dividends added
to the: Liquidation Preference of any share of Convertible Preferred Stock shall, without
duplication, be deemed to reduce any accrued and unpaid dividends on such share of Convertible
‘Preferred Stock for purposes hereof, With respect to any Regular Dividend Payment Date:after the
five(5) year anniversary of the'Initial Issue Date, Regular Dividends shall only be payable in cash,
out of funds legally available therefor, when and if declared by the Board: of Directors; provided
that, to the extent that the Board of Directors fails to declare-any such Regular Dividends and pay
in cash, such Regular Dividend:shall accrue at the:then-applicable Default Dividend Rate, in which
case the:dollar amotint (expressed:as an amount per share of Convertible Preferred Stock) of each
Regular Dividend on the Convertible Preferred Stock (whether or not declared) that has
accumulated on the Convertible Preferred Stock at the then-applicable Default Dividend Rate in
respect of the Regular Dividend Period ending on, but excluding, a Regular Dividend Payment
Date; will be added, effective lmmedlately before the Close of Business on the related Regular
Dividend Payment Date (and shall remain until declared and paid in cash), to the Liquidation
Preference of each share of ‘Convertible Preferred Stock outstanding as of such time (it being
understoodithat such addition will occur automatically, without the need for any action on the part
of the Company or any other Person) (suchaddition:described in:this proviso, a “Default Dividend
Accrual™),

(c) ParticrpatingVDividénds.

(i) Generally. Subject to Section 5(c)(ii); no:dividend or other distribution on
the Common Stock (whether in cash, securities (including rights or options) or other
propetty, or any combination of the foregoing) will be declared or paid on the Common
Stock (other than a:regular quarterly dividend of up to $0.17 per share of Common Stock)
unless; at the time of such:declaration andipayment, both (x).-no Default Accrued Dividends
are outstanding and .(y) an equivalent dividend or distribution is declared and paid,
respectively, on the Convertible Preferred Stock (such a dividend or distribution on the
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Convertible Preferred Stock, a “Participating Dividend,” and such corresponding
dividend or distribution on the Common Stock, the “Commeon Stock Participating
‘Dividend”), such that (1) the Record Date and the payment date for such Participating
Dividend occur on the same dates as the Record Date and payment dite, respectively, for
such-Common Stock Participating Dividend; and (2) the kind and amount of consideration
payable per share.of Convertible Preferred’Stock in such Participating Dividend is the same
kind and amount of consideration that ‘would be payable in the Common Stock
Participating Dividend in respect of a number of shares of Common Stock equal to the
number of shares of Common Stock'that would be issuable(determined in accordance with
Section 10 but without regard:to-Section 10(h)-or Section 11(d)) in respect of one (1):share
of Convertible Preferred‘Stock thatiis converted with.a Conversion Date occurring on.such
Record Date (subject to the same arrangements, if any, in such- Common Stock
Participating Dividend not:to issue or deliver:a fractional portion of any security or other
property, but with such arrangement applying separately to each Holder .and computed
based on the:total number of shares of Convertible Preferred Stock 'held by such Holder on
such Record Date),

(il  Stockholder Rights Plans, Common Stock Change Events and Stock Splits,
Dividends and Combinations. Section 5(c)(i) will not apply to, and no Participating
Dividend will be required to be declared or paid in respect of, (1) aCommon Stock Change
Event, as to which Section 10(i) will apply; (2) an event for which an adjustment to the
Conversion Price is required pursuant to Section 10(f)(i), as to which the applicable
provision of Section 10(f)(i) will apply (provided, however, that the Holders may elect, by
written -action of the Majority Holders delivered to the Company prior to the relevant
Record Date, to receivea Participating Dividend in lieu of an adjustment to the Conversion
Price pursuant to Section 10(f)(i)(2) through (3)); (3) a Distribution Transaction where
the Majority Holders elect to engage ‘in a Spin-Off Exchange Offer, and such Spin-Off
Exchange Offer is completed pursuant to Section 10(f)(iv), and (4) rights issued pursuant
to a'stockholder rights plan.

(d)  Treatment of Dividends Upon Redemption, Repurchase Upon Fundamental
Change or Conversion. If the Redemption Date, Fundamental Change Repurchase Date or
Conversion Date (as-applicable) of any share of Convertible Preferred Stock is-after a Record Date
for a declared Dividend on the-Convertible- Preferred Stock and on or before the next Dividend
Payment Date, then the Holder of such share at the:Close:of Business on such'Record Date will be
entitled, notwithstanding the related Redemption, Repurchase Upon Fundamental Change or
conversion (as applicable) to receive, on or, at the Company’s election, before such Dividend
Payment DPate; such declared Dividend on such share. Regular Dividends on any share of
Convertible Preferred Stock will cease to accumulate from and after the Redemption Date,
Fundamental Change Repurchase Date or Convérsion Date (as applicable) for such share, unless
the: Company defaults in the payment of the applicable redemption price or conversion
consideration, in which case Regular Dividends shall continue to accrue at the Default Dividend
Rate.

Section 6. RIGHTS UPON LIQUIDATION, DISSOLUTION OR WINDING UP.

(a) Generally. 'If the Company liquidates, dissolves:.or winds up, whether-voluntarily

-26-



or involuntarily (any such event, a “Liquidation Event”), then, subject to the rights of any of the-
Company’s creditors or holders of any outstanding Liquidation Senior Securities, each share of
Convertible Preferred Stock will entitle the Holder thereof to receive payment for the greatest of
the amounts set forth in:clauses (i), (ii) and (iii) below out of the Company’s.assets or funds legally
available for distribution to the: Company’s stockholders, before any such assets or funds .are
distributed to; or'set aside for the benefit of,.any Liquidation Junior Securities:

(1) the Liquidation Preference, plus -any accrued and unpaid dividends in
respect of the Convertible Preferred Stock, whether or not declared:;

(i)  the sum of (A) the product of (x) the Initial Liquidation Preference,
multiplied by (y) the Return. Factor as of the date of the Liquidation Event minus (B) the
cumulative amount of Prior Dividends paid in respect:of such share prior to:the-date of the
Liquidation Event; and

(iii)  the amount such Holder would have received in respect of the number of
shares of Common Stock that would be issuable upon conversion of such share of
Convertible Preferred Stock in connection with an. Optional Conversion assuming the
Conversion Date of such:conversion occurs-on the date of such payment.

Upon payment of such amount in full on the outstanding Convertible Preferred Stock,
Holders of the Convertible Preferred Stock will have no rights to the Company’s remaining assets
or funds, if any. If such assets or funds are insufficient to fully pay such.amount on all outstanding
shares of Convertible Preferred Stock and the corresponding amounts payable in respect of all
outstanding shares of Liquidation Parity Securities; if any, then, subject to the rights-of any of the
Company’s creditors or holders of any outstanding Liquidation Senior Securities, such assets or
funds will be distributed ratably on the outstanding shares of Convertible. Preferred Stock and
Liquidation Parity Securities in:proportion to the full:respective distributions to which such shares:
would otherwise:be entitled.

(b) Certain Business Combination Transactions. Deemed Not to Be a Liguidation, For
purposes of Section 6(a), the Company’s consolidation or combination with, or merger with or
into, or the sale, lease or other transfer of all or substantially all' of the Company’s assets (other
than a sale, lease- or other transfer in connection with the: Company’s liquidation; dissolution ot
winding up) to, another Person will not, in itself, constitute the Company’s liquidation, dissolution
or winding up, even if, in connection therewith, the Convertible Preferred Stock is converted into,
or is'exchanged for, or represents solely the right toreceive, other securities, cash or other property,
or any combination of the foregoing.

Section 7. REDEMPTION AT THE OPTION OF THE COMPANY.,

(a) Right to Redeem. Subject to-the terms of this Section 7 and the:right of a Holder to
effect an Optional Conversion prior to any Redemption, the Company has the right, at its election,
to repurchase, by irrevocable, written notice:to each Holder, all or:any portion (but'in no less than
$10,000,000:00 increments based on the Liquidation Preference as of the date of the-Redemption
Notice (or such lesser amount to the extent the Redemption Notice relates to all of the-outstanding
shares of the-Convertible Preferred Stock)) of the then-outstanding shares:.of:Convertible Preferred
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Stock, at any time; on a Redemption Date, out of funds legally .available therefor, for a cash
purchase price equal to the: Redemption Price (each such redemption, a “Redemption”).

(b) Redemption Dadte. The Redemption Date for any Redemption will be a Business
Day of the Company’s choosing that is no more than thirty (30), nor less than ten (10), Business
Days after the Redemption Notice Date-for-such Redemption.

(€)  Redemption Price. The Redemption Price for any share of Convertible Preferred
Stock to be repurchased pursuant to a Redemption is an amount in cash. equal to the .greatest of
(i) the-Liquidation Preference of'such share, plus any accrued and unpaid divideénds in respect of
the Convertible Preferred Stock, whether or not declared, up to but not including the Redemption
Date of such share; (ii) the sum of (A) the product of (x) the Initial Liquidation Preference,
multiplied by (y) the Return Factor as of the. Redemption Date minus (B) (x) the cumulative
amount of Prior Dividends paid in respect of such share prior to the Redemption Date: for such
Redemption and (y) any amounts of cash paid to the Holder in respect of such share on the
Redemption Date pursuant to Section 5(d); and (iii) the amount the Holder of such share of
Convertible Preferred Stock would have received had such Holder, immediately prior to such
Redemption Date, converted such shares of Convertible Preferred Stock into Common Stock
pursuant to Section 10(a); without regard to-any of the limitations on convertibility contained in
Section 10(h) or Section 11(d).

(d)  Redemption Notice. To call any share of Convertible Preferred Stock for
Redemption, the Company must send to the Holder of such share a.notice of such Redemption (a
“Redemption Notice”), which Redemption Notice must state:

() that such share has been called for Redemption;

(ii)  the Redemption Date for such Redemption;

(iii)  the.aggregate number of shares:subject to Redemption;

(iv) the-number of such Holder’s shares subject to Redemption;

(v)  the Redemption Price per share-of Convertible Preferred Stock;

(vi)  if the Redemption Date is after a Record Date for a declared Dividend on
the Convertible Preferred Stock -and on or before the next Dividend Payment Date, that
such Dividend will be'paid‘in accordance with-Section 5(d); and

(vii) the name-and address of the Transfer Agent, as well as instructions whereby
the Holder'may surrender such share to the Transfer Agent.

(e)  Payment of the Redemption Price. The Company will cause the Redemption Price
for each share of Convertible Preferred Stock subject to Redemption to be paid' to the Holder
thereof on or before the applicable Redemption Date.

(B Partial Redemption: In case of Redemption of less:than all then-outstanding shares
of Convertible Preferred Stock, the shares to be redeemed by the Company shall be allocated
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among all Holders pro rata on the basis of the aggregate Liquidation Preference of the shares of
Convertible Preferred Stock owned by each such Holder.

(8)  Redemption Prohibited in Certain Circumstances. The Company will not effect-a
Redemption, or otherwise send a Redemption Notice, with respect to any Convertible Preferred
Stock pursuant to- this Section 7 unless the Redemption Convertibility Conditions are satisfied
between the date a Redemption Notice is sent and the- proposed date of Redemption.
Notwithstanding anything to the contrary in this Section 7, the ‘Company’s election to effecta
Redemption, and any related Redemption Notice, will not apply to any share. of Convertible
Preferred Stock ‘as to. which an Optional Conversion Notice has been duly delivered, and not
withdrawn. '

Section 8. RIGHT OF HOLDERS TO REQUIRE THE COMPANY TO REPURCHASE
CONVERTIBLE PREFERRED STOCK UPON A FUNDAMENTAL CHANGE. .

(a) Fundamental Change Repurchase Right. Subject to the other terms-of this Section
8, if'a Fundamental Change occurs, then.each Holder may;, at its.€lection, either:(i) effective as.of
immediately prior to the Fundamental Change, convert all ora portion of its shares of Convertible
Preferred Stock pursuant to Section 10 at the then-current Conversion Price or (ii) require the
Company to repurchase: (the “Fundamental Change Repurchase Right™) all, or any whole
number of shares that is- less than all, of such Holder’s Convertible Preferred Stock that have not
been converted pursuant to clause (i) on the Fundamental Change Repurchase Date for such
Fundamental Change, out of funds-legally available therefor, for a.cash purchaseprice equal to the
Fundamental Change Repurchase Price.

(b)  Funds Legally Available for Payment of Fundamental Change Repurchase Price;
Covenant Not to Take Certain Actions, If the- Company does not have sufficient funds legally
available to-pay the Fundamental Change Repurchase Price of all shares of Convertible Preferred
Stock that are‘to be repurchased pursuant to-a Repurchase Upon Fundamental Change, then the
Company shall (1) pay the maximum amount of such Fundamental Change Repurchase Price that
can be paid out of funds legally available for payment, which payment will be made pro rata to
each Holder based on the total number of shares of Convertible Preferred Stock of such Holder
that were otherwise to be repurchased pursuant to such Repurchase Upon Fundamental Change;
and (2) purchase any shares of Convertible Preferred:Stock not purchased because of the foregoing
limitations at the applicable Fundamental Change Repurchase Price as.soon as practicable after
the Company is.able to make-such:purchase out of assets legally available for the purchase of such
shares of Convertible Preferred Stock. The inability of the Company (or its successor).to make a
purchase payment for any reason shall not relieve the Company (or its successor) from its
obligation to effect any required purchase: when, as and if permitted by applicable law. If the
Company fails to pay the Fundamental Change Repurchase Price in full when due in accordance
with this Section 8 in respect of some or all of the shares of Convertible Preferred Stock to be
repurchased pursuant to the Fundamental Change Repurchase Right, the Company will pay
Dividends on such shares not repurchased at the Default Dividend Rate until such shares are
repurchased, payablequarterly in:arrears, out of funds legally available, on-each Dividend Payment
Date, forithe period from and including the first Dividend Payment Date (or the Initial Issue Date,
as applicable) upon whichthe Company fails to,pay the Fundamental Change Repurchase Price in
full when due in.accordance with this Section 8 through but not including the latest of the day
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upon which the Company pays the Fundamental Change Repurchase Price in full in accordance-

with this'Section 8. Notwithstanding the foregoing, in the event a Holder exercises a Fundamental

Change Repurchase Rightipursuant to this Section 8 at a-time when the Company is restricted or:

prohibited (contractually or otherwise) from repurchasing some or all-of the Conveitible Preferred
Stock subject to the. Fundamental Change Repurchase Right, the Company will use its
commercially reasonable efforts to obtain the requisite: consents to:rémove-or obtain an exception
or waiver to such.restrictions or:prohibition. Nothing herein shall limit a Holder’s right to pursue
any other remedies available to it'hereunder, at law or in equity, including, without limitation, a
decree of specific performance -and/or injunctive relief with respect to the Company’s failure to
comply with its obligations under this Section 8. The Company will not voluntarily take any
action, or-voluntarily engage in any transaction, that would result:in.a Fundamental Change unless
the Company in good faith believes that it (or, in the event of a:sale of the Company, its-acquiror)
will have sufficient funds legally available to fully pay the maximum aggregate Fundamental
‘Change Repurchase Price that would beipayable in respect of such Fundamental Change on all
shares of Convertible Preferred Stock then outstanding.

(¢)  Fundamental Change Repurchase Date. The Fundamental Change Repurchase
Date for any Fundamental Change will be a Business Day of the:Company’s choosing that is no
later than the anticipated: effective-date of such Fundamental Change (subject to extension by the
Company in the event of a change in the anticipated effective date.of such Fundamentzl Change).

(d)  Fundamental Change Repurchase Price. The Fundamental Change Repurchase
Price for any share of Convertible Preferred Stock to be repurchased upon a Repurchase. Upon
Fundamental Change following a Fundamental Change fis an amount in cash equal to the greatest
of (i) the Liquidation Preference, plus any accrued and unpaid dividends in respéct of the
Convertible Preferred Stock, whether or not declared, (ii) the sum of (A) the product of (x) the
Initial' Liquidation Preference, multiplied by (y) the Return Factor as of the Redemption. Date
minus (B) (x) the:cumulative amount of Prior:Dividends paid in respect of such share prior to the
Fundamental Change Repiirchase Date for such Fundamental Change and (y) in-any:amounts of
cash ‘paid to the Holder in respect of such share on the Fundamental Change Repurchase Date
pursuant to Section.5(d); and (iii):the-amount the Holder of such share of Convertible Preferred
Stock would have received had such Holder, immediately prior to such Fundamental Change,
converted' such shares of Convertible Preferred Stock into Common Stock pursuant to- Section
10(a),. without regard to any of the limitations on convertibility contained in Section 10(h) or
Section 11(d).

()  Initial Fundamental Change Notice.. On or before the twentieth (20th) Business
Day prior-to the date on which the Company anticipates consummating a Fundamental Change
(or, if later, promptly after the Company discovers: that-a Fundamental Change may occur), a
written notice shall be-sent by or on ‘behalf of the Company to the Holders as they appear in the
records of the Company, which notice shall contain the date:on which the Fundamental Change is
anticipated to be effected (or, if applicable, the date on which.a Schedule TO or other schedule,
form or report disclosing a Fundamental' Change was filed) (the “Initial Fundamental Change
Notice”): No later thanten.(10) Business Days prior to the date on which the:Company anticipates
‘consummating the Fundamental Change as set forth.in:the Initial Fundamental Change Notice (or,
if the Fundamental Change has already occurred as provided in the Initial Fundamental Change
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Notice, promptly, but no later than the tenth (10th) Business- Day following receipt thereof), any
Holder that desires to exercise its rights pursuant to Section. 8(a) shall notify the Company in
writing thereof and shall specify (x) whether such Holder is electing to exercise its rights pursuant
to clause (i) or (ii) of Section 8(a) and (y) the number of shares of Convertible Preferred Stock
subject thereto.

(f) Final Fundamental Change Notice. If a Holderelects pursuatit to Section 8(e) to
exercise its Fundamental Change Repurchase Right pursuant to Section 8(a)(ii), on oribefore the
fifth (5th) Business Day prior to the anticipated effective date of a Fundamental Change, the
Company will send to each Holder a notice of such Fundamental Change (a “Final Fundamental
Change Notice”). To the extent not specific in the Initial Fundamental Change:Notice, such Final
Fundamentai Change Notice must state:

(1) briefly, the events causing such Fundamental Change;
(i}  thewanticipated effective date of such Fundamental Change;

(iti)  the procedures that a Holder must follow to require the Company to
repurchase its Convertible Preferred Stock pursuant to this Section 8, including the:
deadline for exercising the Fundamental Change Repurchase Right and the procedures for
submitting and withdrawing.a Fundamental Change:Repurchase Notice;

(iv)  the Fundamental Change Repurchase Date for such Fundamental Change;

(v)  the Fundamental Change Repurchase Price per share of Convertible
Preferred Stock, including reasonable detail of the calculation thereof;

(vi) if the Fundamental Change Repurchase Date is after a Record Date for a
declared Dividend on the Convertible Preferred Stock and:on or before the next Dividend
Payment Date, that such Dividend will be paid in accordance with Section.5(d);.

(vii) the name and address-of the Transfer Agent and the Conversion Agent;

(viii) the Conversion Price 'in effect on the date of such Final Fundamental
Change Notice and a description and.quantification of any adjustments to the Conversion
Price that may result from such Fundamental Change;

(ix)  that Convertible Preferred Stock may'be converted pursuant to:Section 10
at-any time beforeithe Close-of Business on the second Business Day immediately before
the related Fundamental Change Repurchase: Date (or, if the Company fails to pay the
Fundamental Change Repiirchase Price due on such Fundamental Change Repurchase Date
in full, at any time unfil such time as the Company pays such Fundamental Change
Repurchase Price in full);

(x)  that shares:of Convertible Preferred Stock for which a Fundamental Change
Repurchase Notice has been duly tendered and not duly withdrawn must be delivered to
the Paying Agent for the Holder thereof to be entitled to receive the Fundamental Change
Repurchase Price; and
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(xi)  that shares of Convertible Preferred Stock that.are:subject to a‘Fundamental

Change Repurchase Notice that has been duly tendered may be converted only if such
Fundamental Change Repurchase Notice is withdrawn in accordance with this Certificate
of Designations:.

(2)

Procedures.to Exercise the Fundamental Change Repurchase Right.

(i) Delivery of Fundamental Change Repurchase Notice and Shares of

Convertible Preferred Stock to Be Repurchased. To exercise its Fundamental Change
Repurchase Right for any share(s).of Convertible:Preferred Stock following a Fundamental
Changg; the Holder thereof must deliver to the Paying Agent:

(1)  before the Close of Business on the second Business Day
immediately before the related Fundamental:Change Repurchase Date (ot such later
time as may be required by law), a duly completed, written Fundamental Change
Repurchase Notice with respect to such share(s); and

2) such share(s), duly endorsed for transfer (to the extent such share(s)
are evidenced by one:or more Physical Certificates).

@)  Contents of Fundamental Change Repurchase Notices. Each Fundamental

Change Repurchase Notice with: respect to -any share(s) of Convertible Preferred Stock
must state:

(1) if such share(s) are evidenced by one or more:Physical Certificates,
the certificate-number(s).of such Physical Certificate(s);

(2)  the: number of shares of Convertible Preferred Stock to be.
repurchdsed, which-must be a whole number; and

(3)  that such Holder is exercising its Fundamental Change Repurchase
Right with respect to such share(s).

(iii)  Withdrawal of Fundamenital Change Repurchase Notice. A Holder that has

delivered a Fundamental Change Repurchase Notice with respect to -any share(s) of
Convertible Preferred Stock may withdraw such Fundamental Change Repurchase Notice
by delivering a written notice of withdrawal to the Paying Agérit at any time before the
Close of Business on the Business Day immediately before the related Fundamental
Change Repiirchase Date. Such withdrawal notice must state:.

(D if such share(s) are evidenced by one-or more P-hysical Certificates,
the certificate number(s) of such Physical Certificate(s);

(2)  the number of shares of Convertible Preferred Stock to be

'withdrawn, which must be a whole number; and

3) the number of shares of Convertible Preferred Stock, if any, that
remain subject to such Fundamental Change Repurchase Notice, which must be a
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whole number:

If any Holder delivers to the Paying Agent any such withdrawal notice withdrawing any
share(s) of Convertible Preferred Stock from any Fundamental-Change Repurchase Notice
previously delivered to the Paying Agent, and such share(s) have been surrendered to the
Paying Agent, then such share(s) will be:returned to the Holder thereof.

(h)  Payment of the Fundamental Change: Repurchase. Price. Subject to Section 8(b),
the Company will causeithe Fundamental Change Repurchase Price for each share of Convertible
Preferred Stock to be:repurchased:pursuant to a Repurchase Upon Fiindamental Change tobe paid
to the Holder thereof on:or-before the applicable Fundamental Change Repurchase Date (or, if later
in the case such share is evidenced by a Physical Certificate, the date the Physical Certificate
evidencing such share is delivered'to the Paying Agent).

(i) Third Party May Conduct Repurchase Offer In Lieu of the Company.
Notwithstanding anything to the contrary in this Section 8, the Company will be deemed to satisfy
its obligations under this Section 8 if-one or more third parties conduct any Repurchase Upon
Fundamental Change and' related offer to repurchase Convertible Preferred Stock otherwise
required by this Section 8 in a:manner that would have satisfied the requirements of this Section
8 if conducted directly by the:Company.

() Fundamental Change Agreements. The Company shall not enter into any
-agreement for a transaction.constituting a Fundamental Change (which, for the avoidance of doubt,
shall not include.a Fundamental Change:of the types-specified in.clause () of the definition thereof
that is involuntary) unless (i) such agreement provides for, or does not interfere with or prevent
(as applicable), the exercise by the Holders of their Fundamental Change Repurchase Right in a
manner that is consistent with;.and gives effect to, this Section 8 and(ii) the-acquiring or:surviving
Person in such Fundamental Change represerits and covenants, 'in. form and substance reasonably
satisfactory to the Board of Directors:acting in good faith, that at the closing of such Fundamental
Change that siich Person shall have sufficient funds (which-may include, without limitation, cash
and cash equivalents onithe:Company’s-balance sheet, the proceeds of any débtor-equity financing,
available lines of credit or uncalled capital commitments) to consummate such Fundamental
Change -and the payment the Fundamental Change Repurchase Price in respect of shares of
Convertible Preferred Stock that have not been converted irito Common Stock prior to the
Fundamental Change.Repurchase Date pursuant to this Section:8 or Section 10; as applicable.

Section 9. VOTING RIGHTS. The Convertible Preferred Stock will have no voting rights
except as set forth in this Section 9 or as otherwise provided in the Certificate of Formation or
required by the Texas Business Organizations Code.

(@)  Voting and Consent Rights with Respect to Specified Matters.

(i) Generally. Subject to the other provisions of this Section 9(a), each
following event will require, and cannot be effected without, the affirmative vote or consent
of (x) while any share of the .Convertible Preferred Stock is outstanding with respect to
Section 9(a)(i)(1); Section 9(a)(i)(2) and Section 9(a)(i)(8), and (y) while at least twenty-
five percent (25%) of the Convertible Preferred Stock issued on the Initial Issue Date iis
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outstanding with respect to Section 9(a)(i)(3), Section 9(a)(i)(4), Section 9(a)(i)(5),
Section: 9(a)(i)(6).and Section 9(a)(i)(7) (but treating any:shares:of Convertible Preferred
Stock that have been redeemed as still outstanding unless more:than 75% of the shares of
Convertible Preferred:Stock have been redeemed), Majority Holders:

(1) any amendment, modification or repeal of any provision of the
Certificate-of Formation (including this Certificate of ‘Designations) or Bylaws that
adversely affects the rights, preferences or voting powers of the Convertible
Preferred Stock (other than an amendment, modification or repeal permitted by
Section 9(a)(ii)) as determined by the Board of Directors in good faith;

(2)  any issuances by the ‘Company (including refinancings or
exchanges) of shares of, of other securities convertible into, Dividend Parity
Securities, Liquidation Parity Securities, Dividend Senior Securities or Liquidation
Senior Securities;

(3)  the Company or -any of its subsidiaries, directly or indirectly,
creating, incurring, 'issuing, assuming; guarantying or otherwise becoming liable,
contingently or otherwise, with respect to any Indebtedness issued in exchange for,
or the net proceeds:of which are used to extend, refinance, renew, replace, defease
or refund, Indebtedness of the Company or any of its subsidiaries incurred under
the Credit Agreement (ignoring any amendments, supplements or modifications
thereto. occurring after the Initial Issue Date) and outstanding_o'n the Initial Issue
Date (a “Refinancing”); provided, no Holder shall unreasonably withhold their
vote or consent under this Section 9(a)(i)(3) if doing so would reasonably be
expected to result in the Company filing for bankruptcy or the occurrence of an
Event of Default (as defined in the Credit Agreement), unless such Holder has
‘proposed (or -caused a third party to propose) to the: Company a reasonable
alternative to the Company’s proposed Refinancing;

(4)  any voluntary dissolution, liquidation, bankruptcy or winding up of
the Company or ‘any deregistration or' delisting of the Common Stock of the
Company;

(5)  the Company or any of its: subsidiaries, directly or indirectly,
creating, incurring, issuing, assuming, guarantying or otherwise becoming liable,
contingently or otherwise, with respect to any Indebtedness, including any
Indebtedness of the Company or its subsidiaries issiied in exchange for, or the net
proceeds of which are used to extend, refinance, renew, replace, defease or:refund,
other Indebtedness of the Company, unless-the Company and its subsidiaries’ ratio
of Net Debt to Consolidated EBITDA would be:less than a ratio of 5.50 to 1.00 on
a pro forma basis giving effect to such incurrence and the use of proceeds
therefrom; provided, no vote or conseérit of the Convertible Preferred Stock shall be
required for the:Company to make a Revolving Credit Borrowingi(as defined in the
Credit Agreement) to the extent such Revolving Credit Borrowing is not proh:blted
by the Credit Agreement (without taking into account any waiver thereunder in
respect of such borrowing);
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{(6)  any dividends or distributions upon, or redemptions of, :shares. of
Common Stock unless the Company and its: subsidiaries’ ratio of Net Debt to
Consolidated EBITDA would be less than-a ratio of 5.5;

(7)  any acquisition, investment, sale, disposition or similar transaction
(whether of an entity, business, equity interests or assets) by the Company or any
of its subsidiaries, directly oriindirectly,:and whether in.a single transaction or series
or related transactions, that has total consideration (whether in the form of cash,
indebtedness, eqiiity interests or other securities and treating the assumption of
liabilities as conmderatnon) of at least $250,000,000 (or, when the Company’s
Market Capitalization is -$2,000,000,000 or greater, has total consideration
(including assumption-of liabilities) of at.least $500,000 ,000); or

(8) any arrangement or transaction between the Company and its
subsidiaries, on the one hand, and any Affiliate of the Company or any of its
subsidiaries, on the other hand, except for any such arrangement or transaction on
arms’-length terms as-determined by the Board of Directors in good faith;

provided, however, that each of the following will be:deemed not to adversely affect the
spec1al rights, preferences or voting powers of the'Convertible Preferred Stock and will not
require.any vote or consent pursuant to Section 9(a)(i)(1) and Section 9(a)(i)(2):

(D any increase in the number of the authorized but unissued shares.of
the Company’s undesignated preferred: stock;

(I)  any increase in the number of authorized shares of Convertible

Preferred Stock as necessary with respect to issuances of shares of Convertible.

_ Preferred Stock in respect of Convertible Preferred Stock that was issued on the
[nitial Issue Date;

(III) the creation and issuance, -or incréase in the aiithorized or issued:
number, of'any shares of any class or:series:of stock that is both Dividend Junior
Securities and Liquidation:Junior Securities;-and

(IV) the application of Seetion 10(i), including the execution and
delivery of any supplemental instruments pursuant to Section. 10(i)(ii) solety to
give-effect to siich provision.

(ii) Certain Amendments Permitted Without Consent. Notwithstanding
anything to thecontrary in Section 9(a)(i)}(1), the-Company may amend, modify or repeal
any of the terms of the Convertible Preferred Stock without the vote or consent of any
Holder to (x) amend or correct this: Certificate of Designations to cure any ambiguity or
correct any omission, defect or inconsistency or (y) make any other change to the:
Certificate of Formation, this Certificate of Designations or the Certificates representing
the:Convertible Preferred Stock that does not, individually or‘in the aggregate with all other
such changes, adversely affect the riglits of any Holder (other than any Holders-that have
consented to such change), as such (as:determined'by the Board of Directors in good faith).
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(b)  Right to Vote with Holders of Common Stock on an As-Converted Basis. Subject to
the other provisions of, and without limiting the other voting rights provided: in, this Section: 9,
and except as provided in the Certificate of Formation or restrictedi by the Texas Business
Organizations Code; the Holders will have the right to vote.together as a single class with: the
holders of the Common Stock:on:each matter submitted for a vote or consent by the holders of the
‘Common Stock, -and, for these purposes, (i) the Conveértible Preferred Stock of each Holder:will
entitle-such Holder to be treated as if such Holder were the holder of record, as of the record or
other relevant date for.such matter, of -a number-of shares of Common-Stock. equal to‘the-number
of shares.of Common Stock that would be issuablei(determined in accordance with Section 10(e),
'including Section 10(e)(ii)) upon conversion of such Convertible Preferred Stock assuming such
Convertible Preferred Stock were-converted with a.Conversion Date occurring on'such record or
-other relevant date; :and (ii) the Holders will be entitled to notice-of all stockholder meetings or
proposed actions by written consent in accordance with the Certificate of Formation, the Bylaws
of the Company, and the. Texas Biisiness Organizations Code as. if the Holders were holders of
Common Stock. Notwithstanding the foregoing, the aggregate voting power of the Convertible
Preferred Stock when voting: with the.holders of the Common: Stock shallibe limited to the extent
necessaryto.comply with the NYSE Listed:Company Manual,.and any resulting limitation on-the
voting rights-of the Convertible Preferred Stock shall apply pro rata among the Holders thereof,
Notwithstanding the-above provisions, until the ISR Date (as defined below) with respect.to.any
HSR Holder:(as definedibelow); such HSR Holder shall only'be entitled to vote a number of.shares-
of Series A Preferred Stock on any matters relating to the election, designation; removal or
replacement of members of the Board of Directors to the extent that .such -number of shares of
Series. A Preferred Stock together-with:such HSR Holder’s other shares of Common Stock and any
other seCUrities of the Company that vote on any matters relating to the electlon demgnaﬂon

in the aggregate For purposes of thls Section. 9(b) (A) “HSR Act” means the Hart-Scott-Rodino.

Antitrust Improvemerits: Act of 1976, as amended, and: the rules and regulations promulgated
thereunder, and:any successor:to-such statute, rules or regulations, (B) “liSR Amount” meansthe
number of voting securities of the Company that may be obtained by an Acquiring Person (as
defined-by'the HSR: Act, including the ultimate parent entity and all entities included:within:it,.and
taking into account any applicable exemptions) prior to the HSR Date, without incurring a
notification ‘obligation unider the HSR Act, with the number -and class(es) of voting: securities
constituting the HSR Amount'to be-determined: by the HSR Holder in consultation with its- legal
counsel, (C) “HSR Date” means the:date on which all applicable:approvals, clearances or waiting
periods under the HSR Act (if any) shall have been obtained, expired or been terminated and
(C) “HSR Holder” means a shareholder that is an Acquiring Person (as defined under the HSR
Act) whose ability to-acquire: voting securities of the: Company in excess.of the HSR Amount is
restricted by the HSR Act,prior to the HSR Date.

(c) Procedures for Voting and Consents.

(1) Rules and Procedures Governing Votes and Consents. If any vote or
«consent of the-Holders will be held or.solicited, including at an annual meeting ora special
‘meeting -of stockholders; then (1) the Board .of Directors will adopt customary riles and
procedures at its.discretion to govern such vote or consent, subject to the other-provisions
of this Section 9; and: (2) such rulés and procedures may ‘include fiXing a record date to
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determine the Holders that are entitled to vote or provide consent, as applicable, rules
governing the solicitation.and use of proxies or written consents-and customary procedures
for the nomination and: designation, by Holders, of directors for election; provided,
however, that with respect to any voting rights of the Holders pursuant to ‘Section 9(h),

such rules-and procedures will be the same rules.and procedures that apply to holders of
the Common Stock with respect to the applicable matter referred to in Section 9(b).

(iiy  Voting Power of the Convertible Preferred Stock. Each-share of Convertible
Preferred Stock outstanding as:of the applicable record date will be entitled to.one vote on
each matter on which the Holders: of the Convertible Preferred Stock are entitled to vote
separately as-a class and not together with the holders.of any other class-or series of stock.

(iii)  Written.Consent in Lieu of Stockholder Meeting. Notwithstanding anything
to the contrary otherwise setforth in the Certificate of Formation, the Bylaws or otherwise,,

a consent or affirmative vote: of the: Holders pursuant to Section 9(a) may be given or
obtained in writing without a meeting.

Section 10. CONVERSION.

(a) Generally. Subject to the provisions of this Section 10, the Convertible Preferred
Stock may be:converted only pursuant to a Mandatory Conversion or an Optional Conversion.

(b)  Conversion at the Option of the Holders.

(i) Conversion Right;, When Shares May Be Submitted for Optional
Conversion. Holders will have the right to submit all, or any whole number of shares that
is less than all, of their shares of Convertible Preferred Stock pursuant to an Optional
Conversion at any time (but in no less than $100,000.00 increments based on the
Liquidation Preference as of the date of the Optional Conversion (or such lesser:amount to
the extent the Optional Conversion relates- to all of the outstanding shares of the such
Holder)); provided, however, that, notwithstanding anything to the contrary in this
Certificate of Designations,

(1) if a Fundamental Change Repurchase Notice is validly delivered
‘pursuant to Section 8(g)(i) with respect to any share of Convertible Preferred Stock,
then such share may not be submitted for Optional Conversion after the Business
Day prior to the-consummation of the Fundamental-Change, except to the extent
(A) such share is not subject to such notice; (B) such notice is withdrawn in
accordance with Section 8(g)(iii); or (C) the Company fails to pay the:Fundamental
Change Repurchase Price for such share in accordance with this Certificate of
Designations;

(2)  no Convertible Preferred Stock may be submitted for Optional
Conversion to the-extent limited'by:Section 10(h) or Section 11(d);

(3) shares of Convemble Preferred Stock that are called for Redcmptlon
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Business Day immediately before the related Redemption Date (or, if the Company
fails to pay the Redemption Price:due on such Redemption Date.in full, at any time
until such time-as the:Company pays-such Redemption Price in full); and

(4)  shares-of Convertible Preferred Stock that are subject to Mandatory
Conversion may not be submitted for Optional Conversion. after the Close of
Business on. the Business Day immediately before the related Mandatory
Conversion Date.

(i)  Conversions of Fractional Shares Not Permitted. Notwithstanding anything
to the contrary in this Certificate of Designations, in no event will any Holder be-entitled
to convert a:number of shares of Convertible Preferred Stock that is not a whole number.

()  Mandatory Conversion at the Company’s Election.

(i) Mandatory Conversion Right. Subject'to the provisions of this Section 10,
in any given fiscal quarter of the Company beginning on. or after the two (2) year
anniversary of the Initial Issue Date, the Company has the right (the “Mandatory
Conversion Right”), exercisable at its election, to designate any Business Day in such
fiscal quarter-as a Conversion Date for the conversion (such a:conversion, a “Mandatory
Conversion”) of up to 25% of the number of shares of Convertible Preferred Stock
outstanding on the Initial Issue Date, but only if the Last Reported Sale Price per share of
Common Stock exceeds: one hundred and eighty five percent (185%) of the: Conversion
Price on each of the last twenty (20) Trading Days ending on, and including, the Trading
Day immediately before the Mandatory ‘Conversion Notice Date for such Mandatory
Conversion.

(i)  Mandatory Conversion Prohibited in Certain Circumstances. The
‘Company will not exercise its Mandatory Conversion Right, or otherwise 'send a
Mandatory Conversion Notice, with respect to-any Convertible Preferred Stock pursuant
to- this Section. 10(c) unless the Common Stock Mandatory Conversion. Conditions are
satisfied with respect to the Mandatory Conversion. Notwithstanding anything to the
contrary‘in.this Section 10(c), the Company’s exercise of its Mandatory Conversion Right,
and any related Mandatory Conversion Notice, will not apply to any share of Convertible
Preferred Stock as to which a Fundamental Change Repurchase Notice has been duly
delivered, and not withdrawn, pursuant to Section 8(g). Notwithstanding anything to the
contrary in this Section 10(c), the Company cannot exercise its Mandatory Conversion
Right with respect to any shares of Convertible. Preferred Stock to the extent limited' by
Section 10(h):or Section 11(d).

(i)  Mandatory Conversion Date. The Mandatory Conversion Date for any
Mandatory Conversion will be-a:Business Day of the-Company’s choosing that is no more
than twenty (20), nor less than ten.(10), Business Days -afier the Mandatory. Conversion
Notice Date for such Mandatory Conversion.

(iv)  Mandatory Conversion Notice: To exercise its Mandatory Conversion Right
with respect.to any shares of Convertible Preferred Stock, the Company-must send to:each

- 38:--



Holder of such shares a written notice of such exercise (a “Mandatory Conversion
Notice”).

(v)  Such Mandatory Conversion Notice must state:

(1) that the’Company has-exercised its Mandatory Conversion Right to
cause the Mandatory Conversion of the shares of Convertible Preferred Stock,
briefly describing the Company’s Mandatory Conversion Right under this
Certificate.of Designations;

(2)  the Mandatory Conversion Date for such Mandatory Conversion
and.the date scheduled for'the settlement of such Mandatory Conversion;

(3)  the name and address of the Paying Agent and the Conversion
Agent, as well:as instructions-whereby the Holder may surrender:such share to'the
Transfer Agent or Conversion Agent;

4 that shares of Convertible Preferred Stock subject to Mandatory
Conversion may be.converted earlier at the option of the Holders thereof pursuant
to.an Optional Conversion at any time before the Close of Business on the Business
Day immediately before the Mandatory Conversion Date; and

(5) the Conversion Price in effect on the Mandatory Conversion Notice
Date for such Mandatory Conversion, the number of shares of Common. Stock to
be issued to such Holder upon conversion of each share -of Convertible Preferred
Stock held by such Holder and, if applicable, the amount of accumulated and unpaid
Regular Dividends, whether or not declared, in respect of such share of Convertible
Preferred Stock as of the Mandatory Conversion Date.

(d)  Conversion Procedures.

(i) Mandatory Conversion. 1f the Company duly exercises, in accordance with
Section 10(c), its Mandatory Conversion Right with respect to any share .of Convertible
Preferred Stock, then (1) the Mandatory Conversion of such share will. occur automatically
-and without the need for any action.on the part of the Holder(s) thereof; (2) the shares of
‘Common Stock due-upon: such Mandatory Conversion will be registered 'in the name of;
and, if app’]i'cable, the cash due upon such Mandatory Conversion will be delivered to, the
Holder(s).of such share of Convertible Preferred Stock as-of the Close of Business on the
related Mandatory Conversion Date; and. (3) if less than all of the outstanding shares of
Convertible Preferred Stock are subject to such Mandatory Conversion, the number of
shares of Convertible Preferred Stock of each Holder subject to Mandatory Conversion
shall be dllocated pro rata among each Holder based on the number of shares of
Convertible Preferred Stock held by such Holder.

(i)  Requirements for Holders to Exercise Optional Conversion Right.

(I) Generally. To convert -any share of Convertible Preferred Stock
evidenced by a Certificate pursuant to an:Optional Conversion, the Holder of such
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share must (w) complete, sign (by manual, facsimile or electronic signature) and
deliverto:ithe Conversion Agent.an Optional Conversion Notice (at which time, in
the case such Certificate is an Electronic Certificate, such Optional Conversion will
"become irrevocable); (x) if such Certificate is a Physical Certificate, deliver such
Physical Certificate to the Conversion Agent (at which time such Optional
Conversion will become irrevocable); (y) furnish. any endorsements and transfer
documents that the Company or the Conversion Agent may require; and (z) if
applicable, pay any documentary or other taxes that are required to be paid by the
Company as:a result of a Holder requesting that shares be registered in a name other
than such Holders’ name as described ‘in Section 11(c).

(2)  Optional Conversion Permitted only During Business Hours.
Convertible Preferred Stock will be deemed to be surrendered for Optional
Conversion only -after the: Open of Business and before the Close of Business on a
day that is a Business Day.

(iii)  Treatment of Accumulated Dividends upon Conversioh.

(1).  No Adjustments for Accumulated Regular Dividends. Without
limiting the -operation of Section 5(b), Section 5(d) -and Section 10(e)(i), the
Conversion Price will not be adjusted to account for any accumulated and unpaid
Regular Dividends on any Convertible Preferred Stock being converted.

(2)  Conversions Between A Record Date and a Dividend Payment Date..
If the Conversion Date-of any share of Convertible Preferred Stock to be converted
is-after a Record Date for a.declared Dividend on the Convertible Preferred .Stock
and:on or before the nextDividend Payment Date, then such Dividend will be paid’
pursuant to‘Section 5(d) notwithstanding-such conversion.

(iv)  When Holders Become Stockholders of Record of the Shares of Common
Stock Issuable Upon Conversion. The Person in whose name any share of Common Stock
is issuable upon conversion of any Convertible:Preferred Stock will be:deemed to become:
the holder of record of such share-as of the Close:of Business on the Conversion Date for
such conversion.

(e)  Settlement upon Conversion,

() Generally. Subject to Section 10(e)(ii), Section 10(h), Section 11(d) and
Section 14(b), the consideration due upon settlement of the conversion of each share of
Convertible Preferred Stock will consist of a.number of shares of Common Stock equal to
the quotient obtained by dividing (I) the Liquidation Preference (plus any accrued -and
unpaid dividends in respect of the Convertible Preferred Stock, whether or not declared
(and including, for the:-avoidance of doubt, any previously accrued and unpaid dividends
in' respect of thie Convertible Preferred Stock which have been added to the Liquidation
Preference pursuant to Section 5(b)), on such shares of Convertible:Preferred Stock to, but
excluding, the Conversion Date) for such shares of Convertible Preferred Stock subject to
* conversion by (II) the Conversion Price, in each case, as of immediately before the Close
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of Business.on.such Conversion Daite.

(i)  Payment of Cash in Lieu of any Fractional Share of Common:Stock. Subject
to Section 14(b), in licu of delivering-any fractional share of Common:Stock otherwise due-
upon conversion of any Convertible Preferred Stock, the:Company will, to the extent it is
legally-able to do-so and:permitted under the terms of its indebtedness for borrowed money,
pay cash based on the Last Reported Sale Price per share of Common Stock on the
Conversion Date for such conversion (or, if such Conversion Date: is not a Trading Day,
the immediately preceding Trading Day).

({iii)y  Company’s Right to Settle Optional Conversion in'Cash. If any ‘Convertible
Preferred Stock is to be converted pursuant to.an Optional Conversion, then the Company
will have the right to settle such Optional Conversion.of such Convertible Preferred Stock
(or any portion thereof that represents a whole number of shares) solely in cash in an
amount.equal to the product of (1):the number of shares of Common Stock that would be
issuable upon such Optional Conversion of such Convertible Preferred Stock (or such
portion thereof), determined in accordance with this Section 10 (but without regard to
Section 10(e)(ii) or this Section 10(e)(iii)); and (2) the Last Reported Sale Price per-share
-of Common Stock on the Conversion Date for such Optional Conversion. Such right can
be exercised by the Company solely by providing written notice to the Holder of such
‘Convertible Preferred Stock no later than the Business Day after such Conversion Date,
which notice states (x) that the Company has elected to cash settle such Optional
Conversion;.and (y) the number of shares of such Convertible Preferred Stock as to which
such election is made. Once such written notice is so provided exercising-such right, such
exercise will be irrevocable with respect to such Optional Conversion (without affecting.
the Company’s right to exercise or not exercise such right with respect to any other
Optional Conversion). Notiwithstanding anything to the contrary in this Section 10(e)(iii),
the Company will not be entitled to.exercise its right to settle any Optional Conversion of
Convettible Preferred Stock in cash pursuant to this Section 10(e)(iii) unless the Company
has sufficient funds legally available,-and is permitted under the terms of its indebtedness
for borrowed money, to fully pay the cash amounts that would be payable ‘in respect of
such election.

(ivy  Delivery of Conversion Consideration. Except as provided in Sections.
10(H()3)(B), 10(f)(i)(4) and 10(i), the Company will pay or deliver, as applicable, the
Conversion Consideration due upon conversion of.any Convertible Preferred Stock on or
before the second (2nd) Business Day immediately after the Conversion Date for such
conversion,

H Conversion Price Adjustments.

() Events Requiring an Adjustment to the Conversion Price. The Conversion
Price will be adjusted from time:to time as follows:

(1) Stock Dividends, Splits and Combinations. 1f the Company issues

solely shares.of Common Stock as a dividend or distribution on.all or substantially
all shares of the:Common Stock, or if the Company effects a stock split or a stock
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combination of the Common Stock. (in each case, excluding. an ‘issuance solely
pursuant to a Common Stock Change Event, as:to which Section 10(i) will apply),
then the Conversion Price will be adjusted based on the following formula:

cp = cp x2S
oS

1

where:

CPy = the Conversion Price in effect immediately before the Close of
Business on the Record Date for such dividend: or distribution, or
immediately before the Close of Business-on the effective date of
such stock split or stock combination, as.applicable;

cpP = the Conversion Price: in effect immediately after the Close of
Business on such Record Date or.effective date, as applicable;

0% = the number of shares of Common Stock outstanding immediately
before the Close:of Business on such Record Date or effective date,
.as applicable, without giving effect to such dividend, distribution,
stock split or stock-combination; and.

oS = the number of shares of Common Stock outstanding immediately
after giving effect to such dividend, distribution, stock split or stock
combination.

If any dividend, distribution, stock split or stock combination of the type described
in this Section 10(f)(i)(1) is declared or.announced, but not so paid or made; then
the Conversion Price will be readjusted, effective -as of the date the Board of
Directors, or-any Officer acting pursuant to authority conferred by the Board of
Directors, determines:not to pay-such dividend or.distribution or to effect such stock
split or'stock combination, to the:Conversion Price that would then be’in.effect had
-such dividend, distribution, stock split or stock combination not-been declared or
-announced.

(2)  Rights, Options and Warrants. If the Company distributes, to all or
substantially all holders of Common Stock, righits, options or warrants-(other than
rights issued or otherwise distributed. pursuant to a stockholder rights plan, as to
which Section 10(f)(i)(3)(A)- and Section 10(f)(iii) will apply) entitling such
‘holders; for a period of not more than sixty (60) calendar days-after the Record Date
of'such distribution, to-subscribe for or purchase shares of Common Stock at a price
per share that is less than the average of the Last Reported.Sale Prices per share of
Common Stock for the'ten.(10) consecutive Trading Days ending on,-and including,
the Trading Day immediately before the date such distribution is announced, then
the Conversion Price will be decreased based on the following formula;
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OS+Y
OS+X

CP,=CPx

where;

CPy = the Conversion Price in effect i_r_nmediately before the Close of
Business on such Record Date;-

cPy = the Conversion Price in effect immediately -after the Close of
Business on such:Record Date;

os = the number of shares: of Common Stock outstanding immediately
before the Close of Business on:such Record Date;

Y = a number of shares.of Common Stock obtained by dividing (x) the
aggregate price payable to exercise such rights, options or warrants
by (y) the average of the Last Reported Sale Prices per share of
Common Stock for the ten (10) consecutive Trading Days: ending
on, and including, the Trading Day immediately before the date-such
distribution is announced; and

X = the total number of shares of Common Stock issuable pursuant to
such rights, options or warrants,

To the extent such:rights; options or-warrants are not so distributed, the Conversion
Price will be readjusted to the Conversion Price that would then be in effect had the:
decrease to the Conversion Price for such distribution been made on the basis of
only the rights, options or warrants, if any, -actually distributed: In addition, to the
extent that shares of Common Stock are not.delivered after the expiration. of such
rights, options or warrants (including as a result of such rights, options-or warrants
not being exercised), the Conversion Price will be readjusted to the: Conversion
Price that would then be in effect had the decrease to the Conversion Price for such
distribution been made on the basis of delivery of only the number of shares of
Common Stock.actually delivered upon-exercise:of such rights, option:or warrants.

Forpurposes of this Section 10(f)(i)(2), in determining whether any rights, options:
or warrants-entitle holders of Common Stock to subscribe for or purchase shares of
Comimon Stock at a price per share that is less than the average of the Last Reported
Sale:Prices per share'of Common Stock for the-ten (10).consecutive Trading Days
ending. on, -and including, the Trading Day immediately before the date -the
distribution of such rights; options or warrants is announced; and in determining
the aggregate price payable to exercise such rights, options or warrants, there will
be taken into account any consideration the Company receives for such rights,
options or warrants and any amount payable on exercise thereof; with the value of
siich consideration, if not,cash, to be determined by the Board of Directors..
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(3)  Distribution Transactions and Other Distributed Property..

(A)  Distributions Other than Distribution Transactions. If the
Company distributes shares of its Capital Stock, evidences of the
Company’s: indebtedness or other assets or property of the Company, or
rights, options or warrants to acquire the:Company’s Capital Stock or other
securities, to all or substantially all 'holders of the Common Stock,
excluding:

(N dividends, distributions, rights, options or warrants
for which an adjustment to the Conversion Price is required pursuant
to Section 10(f)(i)(1) or 10(N(i)}(2);

(I)  dividends or distributions paid-exclusively in cash in
which the Convertible Preferred Stock participate to the extent
required pursuant to Section -5(c);

(D)  rights issued or otherwise distributed pursuant to a
stockholder rights plan, except to the extent provided in Section

10¢)(iii);

{IV)  Distribution Transactions for which.an adjustment to
the:Conversion Price is required pursuant to Section 10(f)()(3)(B);,

(V) a distribution: solely pursuant to a tender offer or
-exchange. offer for shares of Common Stock, as to which Section
10(f(i)(2) will apply; and

(V1) a distribution solely pursuant to a Common Stock
Change Event, as to which Section 10(i) will apply,

then the Conversion Price will be-decreased based on the following formula:

P— FMV
C f"1 =, 1% X L
SP
where:
CPpy = the Conversion Price in effect immediately before the Close
of ‘Business on the Record Date for such distribution;
cP, = the Conversion Price in effect immediately after the Close of
Business on such Record Date;
SP = the average of the Last Reported Sale Prices per share of

Common Stock for the ten (10) consecutive Trading Days
ending on, and including, the Trading Day immediately
before the Ex-Dividend Date for such distribution; and
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FMV = the fair market value (as determined by the Board of
Directors), as of such Record Date, of the shares of Capital
Stock, evidences of indebtedness, assets, property, rights,
options or warrants distributed. per share:of Common Stock
pursuant to such distribuition;

provided, however, that, if FMV is equal to or greater than.SP, then, in lieu
of the foregoing adjustment to the Conversion Price, each Holder will
receive, for each.share of Convertible Preferred Stock held by such Holder
on such Record Date, at the sameitime-and on the .same terms as holders of
Common Stock, the amount and kind of shares of Capital Stock, evidences
of indebtedness, assets, property, rights, options or warrants that such
Holder would have received in such distribiition if such Holder had owned,

on such Record Date, a number of shares of Common Stock -equal to the
number of shares of Common Stock that would be issuable (determined in
accordance with Section 10(e) but without regard to- Section 10(e)(ii),
10(h), 10(e)(iii) or 11(d)} in respect of one (1) share of Convertible
Preferred:Stockithat is convérted with a-Conversion Date occurring on:such
Record Date (subject to the'same arrangements; if any, in such distribuition
not to issue or deliver a fractional portion of any Capital Stock, evidences
of indebtedness, assets, property, rights, options or warrants, but with.such
arrangement.applying separately to each Holder and.computed based on the
total number of shares of Convertible Preferred Stock held by such. Holder
on such Record Date).

To the extent such distribution is not sopaid or made, the Conversion Price
will be readjusted to the Conversion Price that would then be in-effect had
the adjiistment been made on the basis of only the distribution, if any,
actually made.or paid.

(B)  Distribution Transactions. If the Company engages in a
Distribution Transaction. in which ‘it distributes or dividends shares of
Capital Stock of any class or:series, or similar equity interests, of or relating
to-an Affiliate.or Subsidiary or other business unit of the:Company to all or
substantially all holders of the Common Stock (other than solely pursuant
to (x) a Comimon Stock Change Event, as to whichiSection 10(i) will.apply;
-or (y) a tender offer or exchange offer for shares of Commion ‘Stock, as to
which Section 10(f)(i)(2) will apply), and such Capital Stock or equity
interests are listed or quoted (or will be listed or quoted upon the
consummation of the transaction) on a U.S. national securities exchange,
then the Conversion Price will be decreased based on the following formuila:
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SP

CP=CPhx————
FMV +SP
where:.
CPp = the Conversion Price in effect immediately before the Close
of Business: on the Record Date for such Distribution
Transaction;
CP; = the Conversion Price:inieffect immediately after the Close of
Business onisuch Record Date;
sSP = the average of the Last Reported Sale Prices per share of
Common Stock for each Trading Day in the Distribution
Transaction Valuation Period (as defined below); and
FMV = the product of (x) the average of the Last Reported: Sale

Prices per share- or unit of the Capital Stock or equity
interests distributed in such Distribution Transaction over
the ten (10) consecutive Trading Day period (the
“Distribution Transaction. Valuation Period™) beginning
on, and mcludmg, the Ex-Dividend Date for such
Distribution Transaction (such average to be determined as
if references to Common Stock in the. definitions of “Last
Reported Sale Price,” “Trading. Day” and “Market
Disruption Event” were instead réferences to .such Capital
Stock or equity interests); and (y) the number of share or
units-of siich Capital Stock or equity .interests distributed per
share of Common Stock in-such Distribution Transaction.

provided, however, that in the event of a Distribution Transaction where the.
Majority Holders elect to engage in-a Spin-Off Exchange Offer, and such
Spin-Off Exchange Offer is completed pursuant to Section 10(f)(iv), then
no -adjustment to the Conversion Price shall be made pursuant to this
Section 10(f)(i)(3)(B).

The .adjustment to the Conversion Price pursuant to this Section
10(H)(i)(3)(B) will be calculated as of the Close of Business on the last
Trading Day of the Distribiition Transaction Valuation Period that will :be
given effect immediately after the Close of Business:of the Record Date for
the Distribution Transaction, with retroactive effect. If the Conversion Date
for any share of Convertible Preferred Stock to be converted occurs during
the Distribution Transaction Valuation Period; then, notwithstanding
anything to the contrary in this Certificate of Designations, the- Company
will, if necessary, delay the settlement of such coniversion until the second
(2nd) Business Day after the Last Trading Day of the Distribution
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Transaction Valuation Period.

To the extent any dividend. or distribution of the type described in Section
10(f)(i)(3)(B) is:declared but not made or paid,.the Conversion Price will be
readjusted to the Conversion Price that would then be in effect had the
adjustment been made-on the basis of only the dividend or distribution, if
any, actually' made or:paid.

)] Tender Offers or Exchange Offers. If the Company or any of ‘its
Subsidiaries makes a payment in respect of a tender offer or exchange offer for
shares of Common Stock (other than- solely pursuant to an odd-iot tender offer
pursuant to Rule 13e-4(h)(5) under the Exchange Act), and the value (determined
as of the Expiration Time by the Board of Directors) of the cash and other
consideration paid per share of Common Stock in such tender or exchange offer
exceeds the Last Reported Sale Price per share of Common Stock on the Trading
Day immediately after the last .date (the:“Expiration Date™).on which tenders or
exchanges may be made pursuant to such tender or exchange offer (as it may be
amended), then the: Conversion. Price will be- decreased based: on the following
formula: '

SPx0S,

CP =CB x
AC +(SPx0S,)

1

where;

CPy = the Conversion Price in effect immediately before the time (the
“Expiration Time”) such tender or exchange-offer expires;

CP; = ‘the Conversion Price in effect immediately after the Expiration
Time,

SP = the average of the Last'Reported Sale Prices per share of Common
Stock over the ten (10) consecutive Trading Day period (the
“Ténder/Exchange Offer Valuation Period™) beginning on, and
'including, the Trading Day immediately after the Expiration Date;

085 = the number of shares of Common Stock outstanding ‘immediately
beforethe Expiration Time (including all shares of Common Stock
accepted for purchase or exchange-in such.tender or exchange offer);

AC = the aggregate value (determined' as of the Expiration Time by the
Board of Directors) of -all cash and other -consideration paid for
shares of Common Stock purchased.or exchanged in-such tender or
exchange offer; and

oS = the number of shares of Common Stock outstanding immediately
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after the Expiration Time (excluding all shares of Common Stock
accepted forpurchase or-exchangeiin such-tender or exchange offer);

provided, however, that the Conversion Price- will in no event be adjusted up
pursuant to this Section. 10(f)(i)(4), except to:the extent provided in the: immediately
following paragraph. The adjustment to the Conversion Price pursuant to this
‘Section. 10(f)(i)(4) will be: calculated as of the Close of Business on the last Trading
Day of the Tender/Exchange Offer Valuation Period ‘but will be given effect
immediately -after the Expiration Time, with retroactive effect. If the Conversion
Date for any share-of Convertible Preferred: Stock to.be converted occurs on the
Expiration Date or during the Tender/Exchange Offer Valuation Period, then,
notwithstanding -anything to the contrary in this Certificate of Desngnatlons the
Company will, 'if necessary, delay the settlement of such conversion until the
second (2nd) Business Day after the- last Trading Day-of the Tender/Exchange Offer
Valuation Period.

To the extent such tender or exchange offer is announced but not consummated
(including as a result of being precluded from consummating such tender or
exchange offer under applicable law), or:any purchases or exchanges of shares of
Common Stock. in such tender or exchange offer are rescinded, the Conversion
Price will be readjusted to the Conversion Price that would then be‘in effect had the
adjustment been made on the basis of only the purchases or exchanges of shares of
Common Stock, if any, actually made, and not rescinded, in such tender or
exchange offer.

(i)  No Adjustments.in Certain-Cases. Without limiting:the operation of Section:
5(b) and10(e)(i), the:Company will not be required to adjust.the Conversion Price except
pursuant to Section 10(f)(i). Without limiting the foregoing, the Company will' not be
required to adjust the Conversion Rate on account of;

(A)  except as otherwise provided in Section 10¢f)(i), the sale of
shares of Common Stock for-a purchase price that is less than the market
price.per share of Common Stock or less-than the-Conversion Price;

(B) theissuance of any shares of Common Stock pursuant to any
present or future plan providing for thereinvestment of dividendsior interest
payable on the Company’s securities and the investment of -additional
optional amounts in shares of Common Stock under any such plan;

(C)  the issuance of any shares of Common Stock or options or
rights to purchase shares.of Common'Stock pursuant to any present or future
employee, director or consultant benefit plan or program of, or assumed by,
the Company -or any-of its Subsidiaries;

(D)  the issuance of any shares of Common Stock pursuaritto-any

option, warrant, right or convertible or exchangeable security of the
Company-outstanding as-of the Initial Issue Date; or
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(E) solely a change in the par value of the Common Stock.

(iii)  .Stockholder Rights Plans. If any shares.of Common Stock are to be issued
upon conversion of any Convertible Preferred Stock and, at the time of such. conversion,
the:Company has in effect any stockholder rights plan, then the Holder of such.Convertible
Preferred Stock will be entitled to receive, in addition to, and:concurrently with-the delivery
of, the consideration otherwise due upon such conversion, the rights set forth in such
stockholder rights plan, unless such rights have separated from the Common Stock at such
time, in which case, and only in such case, the Conversion Price will be adjusted pursuant
to:Section 10(f)(i)(3)(A)ion account of such separation asif, at the time-of.such separation,
the:Company had made a distribution of the type:referred to.in.such Section 10(H(X3)(A)
to-all holders of Common Stock, subject to:readjustment pursuant to Section 10(f)(i)(3)(A)
if such rights expire, terminate or:are redeemed.

(iv)  Distribution Transactions.

(D In the event the Company proposes to effect a Distribution
Transaction, then, by written action of the Holders constitiiting at least.a majority
of the ouitstanding voting power of the-Convertible Preferred Stock (the “Majority
Holders”) delivered to the Company prior to the relevant Record Date, the
Company will negotiate in good faith with such Majority Holders the terms and
conditions of an exchange offer described herein (the “Spin-Off Exchange
Offer”), and in the event the Spin-Off Exchange Offer is completed, then no
adjustment to the Conversion Price shall be made pursuant to Section

10(H(HG)(B):

2 In connection with the Spin-Off Exchange Offer, each share of
Convertible Preferred. Stock will be:exchanged by the Company for one share of
Mirror Preferred Stock and one share of Exchange Preferred Stock. The Liquidation
Preference of the Convertible Preferred Stock will be allocated between the-shares.
of Mirror Preferred Stock and Exchange Preferred Stock in accordance with the
relative fair market value.of the assets and businesses to be held by the Distributed:
Entity-and the assets and businesses to be retained by the Company, as determined
in good faith by the Board of Directors after consultation with:the Majority Holders.

‘3)  The Company and. the Majority Holders will negotiate reasonably
and‘in good faith and each will use its reasonable best efforts to:agree on mutually
agreeable-terms for the Spin-Off Exchange Offér, including, without limitation,.the
certificate: of designations with respect to the Mirror Preferred Stock and the
certificdte of designations with respect to. the Exchange-Preferred Stock, to reflect
the fact that following ‘the completion of the Spin-Off Exchange Offer the
adjustments to the Conversion Price will be based upon the common stock of the
Company -and the common stock of the Distributed Entity, .and that the rights,
‘benefits, obligations and economic characteristics of the Series A Preferred Stock

- will: not be expanded or diminished as a result of the exchange of shares of
Convertible Preferred Stock for shares of Mirror Preferred Stock and Exchange
Preferred Stock. The exchange of Convertible Preferred Stock for Exchange
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Preferred Stock in the Spin-Off Exchange Offer shall be structiired in a manner so
as to qualify as a tax-free recapitalization within the meaning of Section 368(a) of
the Code to the maximum.extent.permitted by applicable law.

(v)  Determination of the Number of Outstanding Shares of Common Stock. For
purposes of Section 10(f)(i), the number of shares of Common Stock outstanding at any
time-will (1) include shares issuable‘in respect of scrip certificates issuedin:lieu of fractions
-of shares of Common Stock; and (2) exclude shares of Common Stock held in the
Company’sitreasury (unless the Company pays any dividend or makes.any distributions-on
:shares of Common Stock held in its treasury).

(vi)  Calculations. All calculations with respect to the Conversion Price and
adjustments thereto will be madeito the-nearest 1/100th of a cent (with 5/1,000ths rounded
upward),

(vii}  Notice of Conversion Price Adjustments. Upon the effectiveness: of any
adjustment to the Conversion Price pursuant to Seetion 10(f)(i), the Company will
promptly send notice-to the:Holders containing (1)-a brief description of the transaction.or
other:event on accouiit of Which siich adjustment was made; (2) the Conversion Price in
effect immediately after such adjustment; and (3) the effectivestime.of such adjustment.

(2) Voluntary Conversion Price Decreases.

() Generally. To the extent permitted by law and applicable stock exchange
rules, the Company, from time to time, . may (but is not required to) decrease the:Conversion
Price by any amount if (1) the Board of Directors determines that such decrease is in the
Company’s best.interest or that such decrease is advisable to avoid or diminish any income
tax imposed on holders.of Common Stock or rights to purchase Common. Stock-as a result
of any dividend or distribution of shares.(or'rightsto acquire-shares) of Common Stock or
any similar event; (2):such decrease is in:effect for a period of at least twenty (20) Business
Days; and (3) such decrease is irrevocable during such period; prov:ded however, that any
such decrease that would be reasonably expected to result in any income- tax imposed on
holders of Convertible Preferred Stock shall require: the .affirmative vote or consent of
Majority Holders.

(iy  Notice of Voluntary Decrease. If the Board of Directors determines to
decrease the Conversion Price pursuant to Section. 10(g)(i), then, no later than the: first
Business Day of therelated twenty(20) Business Day period referred to in Section 10(g)(i),
the Company will:sendinotice to:each Holder, the Transfer Agent and the:Conversion Agent
of such decrease to the Conversion Price; the amount thereof and the period during which
such decrease will be ‘in.effect.

(h)  Restriction on Conversions..
1) Equity Treatment Limitation.

(1) Generally. Notwithstanding anything to the contrary in this
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(i)

Certificate of Designations, the Company will in no event be required to deliver
any stiares of Common. Stock in settlement of the conversion of any Convertible
Preferred Stock to the extent, but only to the extent, the Company does not then
have- sufficient authorized and unissued shares of Common Stock that are not
reserved for other purposes (the limitation set forth in this sentence, the “Equity
Treatment Limitation,” and any shares of Common Stock that would otherwise
be:deliverable in excess of the number of such aiithorized and unissued shares, the:
“Deficit Sharés”). If any Deficit Shares are withheld pursuant to the Equity
Treatment Limitation and, at any time thereafier, some or all.of such Deficit Shares:
could'be delivered without violating the Equity Treatment Limitation, then (A) the-
Company will deliver such Deficit Shares to the extent, but only to the extent, such
delivery is permitted by the Equity Treatmenit Limitation; and:(B) the:provisions of
this sefitence will continue to apply until there are no remaining Deficit Shares.

) Share Reserve Provisions. On the Initial {ssue Date, the Number of
Reserved Shares is not less than the Initial Share Reserve Requirement. The
Company shall atall times reserve and keep available:a Number of Reserved Shares
to-be no less'than.the Continuing Share Reserve Requirement at any time whenany
Convertible Preferred Stock is outstanding (including, if applicable, by seeking the
approval of its stockholders to amend the Certificate of Formation to increase the
number of authorized shares of Common Stock).

3) Limitation on-Certain Transactions. The Company will not, without
the prior written consent of Majority Holders, effect any transaction that would
require an adjustment to the Conversion Price pursiiant to Section 10(f)(i) if the
settlement of the conversion of all Convertible Preferred Stock then outstanding

. (assuming -such conversion occiirred immediately after giving effect to such

adjustment) would result in any Deficit Shares pursuant to the Equity Treatment

Limitation. :

Effect of Common Stock Change. Event.
a) Generally. If there occurs-any:

(1)  recapitalization, reclassification or change of the Common ‘Stock,
other than (x) changes solely resulting from a subdivision or combination of the.
Common Stock, (y) a change only iri par value-or from par value:to no'par value or
no par value to par value or (z) stock splits and stock combinations that do not
involve theissuance of any other series or class of securities;

(2) consolidation, merger, combination or binding or statutory share
exchange-involving the:Company;

(3} sale, lease-or other transfer of all.or substantially all of the:assets of

the Company and'its Subsidiaries, taken as.a whole, to-any Person; or

(4)  other similar event;
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and, :as a result of which, the Common Stock is converted into; or is exchanged for, or
represents: solely the right to receive, other securities, cash or other property, or any
-combination of the foregoing (such an event, a “Common Stock Change Event,” and such
other-securities, cash.or property, the “Reference Property,” and the amount and kind: of
Reference Property that a holder of one (1) share of Common Stock would be:entitled to
receive on account of such Common Stock Change Event (without giving effect to any
arrangement not to issue or deliver a fractional portion of any security or other property),
a “Reference Property Unit”), then, notwithstanding anything to the contrary in this
Certificate of Designations,

(A)  from and after‘the effective time: of such Common Stock Change
Event, (1) the consideration due upon conversion of any Convertible Preferred:
Stock will be determined in the same manner as‘if each reference to any number of
shares: of Common Stock in this Section 10 or in Section 11, or in any related
definitions, were instead a reference to the ‘same number of Reference Property
Units; (II) for purposes of Section 8 and Section 10(c), each reference to any
niimber of shares-of Common Stock in such Sections.(or in any related definitions)
‘will instead be deemed to be a reference to the same number of Reference Property
Units; and (IIT} for purposes of the definitions of “Fundamental Change,” the'terms
“Common Stock” and “common equity” will be deemed to mean the ¢common
equity (including depositary receipts representing common equity), if-any, forming
part.of such Reference Property; and

(B)  if such Reference Property Unit consists entirely of cash, then the
Company will pay the cash due in respect of all conversions whosé Conversion
Date-occurs on or after the effective date'of such Common Stock Change Event no
later than the tenth (10th) Business Day after the.relévant Conversion Dite..

If the: Reference Property consists of more than a single type of consideration to be
determined based in part upon any form of stockholder election, then the composition of
the Reference Property Unit will be deemed to be the weighted average of the types and
amounts.of consideration actually received, per share of Common Stock, by the holders.of
Common Stock. The Company will notify the Holders of such weighted average-as soon
as practicable after such determination is made.

(i) Compliance Covenant. The Company will not become a party to aiy
Common Stock'Change Event unless its terms-are.consistent with this:Section 10(i).

(i)  Execution:of Supplemental Instruments. On or before the date the Common
Stock Change: Event becomes effective, the Company and, if applicable; the resulting,
surviving or transferee Person (if not the: Company). of such Common Stock Change Event
(the “Successor Person”) will execute:and deliver:such supplemental instruments, if any,
as the. Company reasonably deétermines are necessary or desirable to (1) provide for
subsequent adjustments to the Conversion Price pursuant to Section 10(f)(i) in 4 manner
consistent with this Section 10(i); and (2) give effect to such other iprovisions, if any, as
the Company reasonably determines-are-appropriate to preserve the economic interests of
the Holders.and to give effect to Section 10(i)(i). If the Reference Property inclides-shares
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of stock or.other securities-or assets of a Person other than the Successor Person, then such
other Person will also execute such supplemental mstrument(s), if any, and. such
supplemental instrument(s) will' contain such additional provisions, if -any, that the
Company reasonably determines are appropriate to preserve the economic interests of
Holders.

(i)  Notice of Common Stock Chahge Event. The Company will provide notice
of each Common:Stock Change Event to Holders as promptly as)possible-after the effective
date of the:Common Stock Change Event..

Section 11.  CERTAIN PROVISIONS RELATING TO THE ISSUANCE OF COMMON STOCK. -

(a)  Equitable Adjustments to Prices. Whenever this Certificate of ‘Designations
requires. the:Company to calculate the average of the Last Reported Sale Prices, or any function
thereof, over a period of multiple days. (including to calculate an' adjustment to the Conversion
Price), the Company will make appropriate adjustments, if any, to those: calculations to -account
for any adjustment to the Conversion Priceipursuant to Section 10(f)(i) that becomes effective, or
any event requiring such-an adjustment to the Conversion Price where the Ex-Dividend Date,
effective date or Expiration Date, as applicable, of such event occurs, at any time during such
period,

(b)  Status of Shares of Common Stock. Each share-of Common Stock delivered upon
conversion of the Convertible Preferred Stock of any Holder will be a newly issued share and will
be duly authorized and validly issued, fully paid, non- -assessable, free from preemptive rights and
free of any lien or adverse claim (except to the extent of any lien or adverse claim created by the
action or inaction of such Holder or the Person to whom such share of Common Stock will be
delivered). If the:Common Stock is then listed on any securities exchange, or-quoted on any inter-
dealer quotation system, then the Company will cause each such share of Common. Stock, when
so delivered; to:be admitted for listing:on.such exchange or quotation:on:such system.

(¢}  Taxes Upon Issuance of Common-Stock. The Company will pay any documentary,
stamp-or similar:issue or transfer tax or duty due:on the issue of any shares of Common Stock upon
conversion of the Convertible Preferred Stock of any Holder, except any siich tax or diity that is
due becauise such Holder requests those shares to:be registered in a name other than such Holder’s
name.

(d)  Limit of Issuarice of Shares of Common Stock upon Conversion. Notwithstanding
anything to the contrary in this Certificate of Designations, to:the extent that the listing standards
of The New York Stock Exchange require shareholder approval to issue upon conversion of the
Convertible Preferred Stock more than 19.9995% of the number of shares of Common Stock
outstanding as of May 13, 2022, then unless: and until the Company obtains such shareholder
approval, the number of shares of Common Stock, if any, deliverable upon conversion of the
Convertible Preferred Stock shall not exceed the Conversion Share Cap, and -any shares of
Convertible Preferred Stock that cannot be converted-as-a result of the Conversion Share:Cap shall

Section 12.  TAXES. The: Company shall pay any and all stock transfer, documentary,
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stamp and similar taxes that may be payable in respect of any issuance or delivery of shares of
Convettible Preferred Stock or shares of Common Stock or other securities issued on account.of
Convertible Preferred Stock pursuant hereto or certificates evidencing such shares: or securities.
However, in the case of conversion of Convertible Preferred Stock, the Company shall not be-
required to pay any such tax that may be payable in respect of.any transfer involved in the issuance
or delivery of shares.of Convertible Preferred Stock, shares of Common Stock or other securities
to a beneficial owner other than the beneficial owner of the Convertible Preferred Stock
immediately prior to such .conversion, and shalli not be required to make any such issuance,
delivery or payment-unless:and until the Person otherwise entitled to stich issuance, delivery or
payment has.paid to the Company the.amount of any such:tax orthas:established, to.the satisfaction
of the Company, that such tax hasibeen paid or is not payable.

Section 13.  TERM: Except.as expressly provided in this Certificate of Designations, the
shares of Convertible Preferred Stock shall not be redeemable or otherwise mature and the term of
the.Convertible Preferred Stock shall be perpetual.

Section 14, CALCULATIONS.

(@)  Responsibility; Schedule of Calculdtions. Except as otherwise provided ‘in. this
Ceértificate of Designations, the:Company will be responsible for'making all calculations called for
under this Certificate of Designations or the Convertible Preferred Stock, including determinations .
of the- Conversion Price, the Last Reported Sale Prices and accumulated Regular Dividends,
whether or not declared, on the Convertible Preferred Stock. The Company will make all
calculations:in.good faith,-and, absent manifest error, its calculations will be final:and.binding on
all Holders. The Company will provide a:schedule of such calculations to any Holder tipon-written
request.

(b)  Calculations Aggregated for Each Holder. The composition of the Conversion
Consideration- due upon conversion of the Convertible Preferred Stock of any Holder will be
computed based on.the total number of shares of Convertible Preferred Stock of such Holder being
converted with the same Conversion Date. For these .purposes, any .cash amounts due to such
'Holder in respectithereof will be.roundedto the nearest cent.

Section 15, NOTICES. The Company will send all notices:or communications to Holders
pursuant to this:Certificate of Designations in writing and delivered personally, by facsimile or e-
mail (with confirmation of receipt requested from the:recipient, in the case of e-mail), or sent by a
nationally recognized overnight courier service guaranteeing next day delivery, to the Holders’
respective -addresses shown on the Register. Unless otherwise. specified herein, all notices and
communications hereunder shall be deemed'to-have been given upon-the earlier of receipt thereof
or three (3) Business ‘Days after the mailing thereof if sent by registered or certified mail with
postage prepaid, or by private courier service.

Section 16.  FACTS ASCERTAINABLE., When the-terms of this-Certificate of Designations
refers to a specific agreement or other document to determine the meaning or operation of a
provision hereof, the Secretary of the Company shall maintain a copy of such agreement or
document at the principal executive.offices.of the Company.and a copy thereof shall be provided
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free of charge to.any Holder:who makes a request therefor. The Secretary of the Company shall
also maintain a written record of the Initial Issue Date, the number of shares of Convertible
Preferred Stock issuedito a Holder and the date of each such’issuance, and shall furnish such written
record free of charge to any Holder'who makes a request therefor.

Section 17.  WAIVER: Notwithstanding any provision in this Certificate of Designations
to the- contrary, any provision contained herein and any right of the Holders of Convertible
Preferred Stock granted hereunder may be waived'as to all shares of Convertible Preferred Stock
(and the:Holders thereof) upon the vote or written.consent of the Majority Holders.

Section 18.  SEVERABILITY. If any term of the Convertible Preferred’ Stock set forth
herein is invalid, unlawful or incapable of being enforced by reason of any rule of law or public
policy, all other terms set forth herein which:can be given effect without the invalid, unlawful or
unenforceable term will, nevertheless, remain in full force-and effect,.and no term. herein set forth
will be deemed dependent upon any other such term unless so expressed herein.

Section 19.  No OTHER RIGHTS. The Convertible Preferred Stock will have no rights,
preferences or voting powers except as provided in this Certificate of Designations or the
Certificate of Formation or as required by applicable law.

Section 20.  EFFECTIVENESS: OF FILING. This Certificate of Designations becomes
effective when it is filed with the Texas Secretary of State.

[The Remainder of This Page Intentionally Left Blank; Signature Page Follows]
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IN WITNESS WHEREOF, subject to the penalties imposed by law forthe submission of
amaterially false-or fraudulent instrument.the Company has caused this Certificate of Designations
to be duly executed as of May 13, 2022.

AZZ INC.

By: Lud) Aty

Name: TaraD. Maf:ﬁcy
Title:  Chief Legal Officer and Secretary

[Signature Page to Certificate of:Designations]



EXHIBIT A

EORM OF CONVERTIBLE PREFERRED STOCK CERTIFICATE

[{nsert Restricted Stock Legend, if applicable]
AZZ inc.
6.0% Series:A Convertible Preferred Stock
Certificate No.[_ ]

AZZ Inc., a Texas corporation (the “Company”), certifies that [___1'is the registered
owner of [__] shares of the Company’s 6.0% Series A Convertible Preferred Stock (the
“Convertible Preferred Stock”) evidenced by this certificate (this “Certificate”). The special
rights, preferences and voting powers of the Convertible Preferred Stock are set forth in the
Certificate of Designations: of the Company establishing the Convertible Preferred Stock (the
“Certificate of Designations™). Capitalized terms used'in this:Certificate without definition have
the respective meanings ascribed'to them in the Certificate of Designations.

Additiona! terms of this Certificate are-set forth on the other side of this'Certificate.

[The Remainder of This Page Intentionally Left Blank; Signature Page Follows)
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IN WITNESS WHEREOF, AZZ Inc. has caused this instrument to be duly executed as
of the:date set forth below.

AZZ INC.
‘Date: By:
Name:
Title;
Date:. By:
Name;
Title:



TRANSFER AGENT’S COUNTERSIGNATURE

[legal name of Transfer Agent), as Transfer Agent, certifies that this Certificate evidences shares
of Convertible Preferred Stock referred to in the within-mentioned Certificate of Designations.

Date: By:

Authorized Signatory



AZZ Inc.
6.0% Series A Convertible Preferred Stock

This Certificate evidences duly authorized, issued and. outstanding shares of Convertible:
Preferred Stock. Notwithstanding anything to the:contrary in this Certificate, to'the-extent that any
provision of'this Certificate conflictsiwith the provisions of the Certificate of ‘Designations or the
Certificate of Formation, the provisions of the of the Certificate of Designations:or the Certificate-
of Formation, as applicable, will control.

1. Countersignature. This Certificate will not be valid until countersigned by ‘the
Transfer Agent.
2. Abbreviations. Customary abbreviations may be used in the name of a Holder or

its assignee, such as TEN COM (tenants. in common), TEN ENT (tenants by the entireties), JT
TEN (joint tenants with right of survivorship and not as tenants in common), CUST (custodian),
and U/G/M/A (Uniform: Gift to Minors: Act). —

To request-a copy of the Certificate of Designations, which the Company will provide to
any Holder at no charge, please send a written request to the following address:

AZZ Inc.

‘One Museum Place, Suite 500
3100 West 7th Street
Fort Worth, Texas 76107
Attention: General Coinsel



OPTIONAL -CONVERSION NOTICE
AZZ Inc.
6.0% Series A Convertible Preferred Stock
Subject to the terms of the Certificate of Designations, by executing and delivering this Optional

Conversion Notice, the undersigned Holder of the Convertible Preferred Stock identified below
directs the Company to:convert (check one):

O -all of the shares of Convertible:Preferred Stock
O " shares.of Convertible Preferred Stock

evidenced by Certificate No.

Date:

(Legal Name of Holder)

Name:
Title:

* Must.be a:wholesnumber:



REDEMPTION NOTICE
AZZ Inc.
6.0% Series A Convertible Preferred Stock
Subject to the terms of the Certificate of Designations, by executing and delivering this

Redemption Notice, the undersigned Holder of the Convertible Preferred Stock identified below
directs the Company to redeem (check one):

O -all of the:shares of Convertible Preferred Stock.
* shares of Convertible Preferred Stock
-evidenced by Certificate No.

on

‘Date:

(Legal Name of Holder)

Name:
Title:

* Must be a' whole number:



FUNDAMENTAL -CHANGE REPURCHASE NOTICE
AZZ Inc.
. 6.0% Series A Convertible Preferred. Stock
Subject to the terms of the Certificate of Designations, by executing and delivering this
Fundamental: Change Repurchase Notice, the undersigned Holder: of the. Convertible Preferred
Stock ‘identified below is exercising its Fundamental Change Repurchase Right with respect to
(check one):.
O all of the shares of Convertible Preferred Stock
O " shares-of Convertible Preferred Stock
evidenced by Certificate No.
The undersigned acknowledges that Certificate identified above,.duly endorsed for transfer; must

be delivered to the Paying Agent before the Fundamental Change Repurchase Price will be paid.

Date:

(Legal Name:of Holder)

By:

Name:
Title:

* Must-be a whole:number.



ASSIGNMENT FORM
AZZ Inc,
6:0% Series:A Convertible Preferred Stock

Subject to the terms of the Certificate of Designations, the 'undersigned Holder of the within
Convertible Preferred Stock assigns-to:

Name:

Address:

Social security or
tax identification
number:.

the within Convertible Preferred Stock.and all rights.thereunder irrevocably appoints:

as agent to transfer the within Convertible Preferred Stock ‘on the books of the Company. The
agent may substitute.anotherto.act for him/her:

Date:

(Legal Name of Holder)

Name:
Title:

A-8



EXHIBIT B

FORM OF RESTRICTED STOCK LEGEND

THE OFFER AND SALE OF THIS SECURITY AND THE SHARES OF COMMON STOCK
ISSUABLE UPON CONVERSION OF THIS SECURITY HAVE NOT BEEN REGISTERED
UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE“SECURITIES ACT”), AND
THIS SECURITY AND SUCH: SHARES MAY NOT BE OFFERED, SOLD OR OTHERWISE
TRANSFERRED EXCEPT (A) PURSUANT TO A REGISTRATION STATEMENT THAT IS
EFFECTIVE UNDER THE SECURITIES ACT; OR (B) PURSUANT TO AN EXEMPTION
FROM, OR IN A TRANSACTION NOT SUBJECT TO, THE REGISTRATION
REQUIREMENTS-OF THE SECURITIES. ACT.

[THE SECURITIES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO
RESTRICTIONS ‘ON TRANSFER SET FORTH IN A SECURITIES PURCHASE
AGREEMENT. THE COMPANY WILL GIVE TO THE HOLDER OF THIS CERTIFICATE A
COPY OF SUCH SECURITIES PURCHASE AGREEMENT, AS IN EFFECT ON THE DATE
OF THE GIVING OF SUCH-COPY, WITHOUT CHARGE, PROMPTLY AFTER RECEIPT OF
A WRITTEN REQUEST THEREFOR.]



Schedule- A

200%.

'49-60 185%
61-72 205% 220%
73-84 225% 240%

* For the-avoidance of douibt, the-Initial Issue Date is in the-first month from-the Initial: Issue:Date: For convenience,

the Return Factor for months 85 and beyond are not included:here.
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